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PREFACE. 



The organization of the Judiciary and Courts under the amended 
Constitution of 1846, as now existing, renders it proper that the title of 
this work should be changed. It will, therefore, hereafter be called 
Practice Eeports, instead of Special Term Eeports. 

It is not designed to change the character or plan of the Eeports, 
any further than to introduce therein any and every improvement which 
may be suggested, or appear to the author from time to time. The 
object of the work to be, as it has ever been designed to be, strictly 
and purely Practice Reports. 

The opinions or statements on points decided, in every case, will be 
taken, (as heretofore) as far as possible, cjirectly from the judges or 
justices themselves, and much care and pains will be taken to have 
them published correctly. In the correctness of head notes the author 
is, of course, alone responsible ; and in endeavoring to bring out clearly 
and succinctly in them the points or principles contained in each par- 
ticular opinion or case, it will be his design and purpose to fix the 
whole subject in his own mind as strongly as possible, that he may 
recognize any similar principle or point which may have been before 
decided and published, and make a proper reference thereto. 

These Eeports will be confined altogether to cases arising in the 
Supreme Court and Court of Appeals. They will be published in 
numbers as heretofore ; and it is the design to issue one volume per 
year, which will contain about four hundred and fifty pages. The 
Third Volume of the Special Term Eeports, just issued, may be con- 
sidered a fair sample of future volumes of the Practice Eeports, as to 
execution. 
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The numbers cannot be issued uniformly every month, although it 
is the design to have them so issued. Various circumstances occur, 
which sometimes prolong the issuing of a number beyond the prescribed 
time ; but, in all such cases, it will be enlarged proportionably. 
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SUPKEMB COURT. 
Cornelius L. Allen agt. Solomon Aokley and David W. Aokley. 

This court has the power to allow a defendant to pat in an answer, if he has neglected to 
answer within the twenty days prescribed by the code. 

At the adoption of the code this power of relief formed a part of the acknowledged juris- 
diction of the court, which it derived from the common law, and it being highly beneficial, 
if not indispensable in the administration of justice, and there being no negative words in 
the code depriving the court of its exercise, hdd, that it was evident that the Legislature 
did not intend to deprive the court of the necessary and indispensable power of relieving 
parties in proper cases from the unjust and ruinous consequences of a failure to answer 
within the time required by the code. 

The case of extending the time for bringing an appeal is not analogous to the case of re- 
lieving from the effect of defaults in not pleading or answering in time. The power of 
appealing is derived wholly from the statute. The power of the court to relieve against 
a default in the progress of a cause, is derived from the-common law. 

Special Term, Washington county, Fdmrnry, 1849. Motion to set 
aside judgment, and to allow defendants to put in answer. 

The summons and complaint were served on the defendants on the 29 th 
and 30th of December, 1848, personally. The answer was served by 
depositing the same in the post office at Troy, on the 21st January, 1849, 
directed to the plaintiff The answer was returned upon the ground that 
it was not served in time. Judgment was entered by the clerk on the 
23d day of January, 1849. The defendant, D. W. Ackley, swears that 
he made no memorandum of the time of service of the summons and com- 
plaint, and when he sent word to his attorney of the commencement of 
the suit, he was under the impression that the time for answering expired 
on the 21st January, 1849. The attorney of the defendants states that 
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when the summons and complaint were handed to him he was informed 
that they were served on the 1st January, 1849. The action was 
brought for services rendered by the plaintiff as solicitor and counsel 
for the defendants. 

J. Holmes, for defendants. 

C. L. Allen, in pro. per. 

Paige, Justice. — The question presented on this motion is, whether 
the court has power to allow the defendants to put in answer, they 
having neglected to answer within the twenty days prescribed by the 
code. It is insisted that as the code limits the time for putting in an 
answer, the court has no power to let the defendants in to make a de- 
fence. And has no power to enlarge the time within which an act is 
to be done, when such time is fixed by statute. (5 Wend. 186 ; Jack- 
son v. Wick/cam, 10 Paige, 616.) 

The code (sec. 107) provides that the summons shall require the de- 
fendant to answer the complaint and serve a copy of his answer, &c., 
within twenty days after the service of the summons, and § 121 declares 
that the answer must be served within twenty days after service of a 
copy of the complaint. Section 202 authorizes, in an action on contract 
for the recovery of money, a judgment to be entered by the clerk on the 
failure of the defendant to answer. If these provisions of the code de- 
prive the court of the power to relieve the defendant from the conse- 
quences of a failure to answer within the time prescribed, in cases of 
mistake, inadvertency, surprise or excusable neglect, great hardship and 
injustice will be the result. The power of a court to relieve a defend- 
ant in such cases has always been deemed a salutary power ; a power 
even indispensable in the administration of justice. No complaint was 
ever made of either the possession of this power by the court or of the 
manner of its exercise. I cannot believe, therefore, that the commis- 
sioners on practice and pleading, or the Legislature in reporting and 
adopting the code, intended to take this power from the court. Is the 
language of the code so clear and unambiguous that we are compelled 
to deduce from it an intention on the part of the Legislature to take 
from the court this power, which, as a part of its common law jurisdic- 
tion, it has possessed and exercised from time immemorial? 

In construing one part of the statute, the whole statute is to be con- 
sidered ; this is the best way of ascertaining the intention of the Legis- 
lature. The words and meaning of one part of a statute frequently 
lead to a knowledge of the sense of another. (Bac. Ab. Statute I., 2.) 
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The 866th section of the code authorizes a Justice of the Supreme 
Court, at chambers, to enlarge the time within which any proceeding 
in an action must be had before judgment, except the time within which 
an appeal must be taken. In this provision we do not see any indica- 
tion of an intention to limit a party to the iron rule of twenty days for 
putting in an answer or replication. It provides for an enlargement of 
the time whenever the exigency of the case, or convenience of the par- 
ties call for it Belief after a failure to answer, which is excused, is as 
necessary and as proper as it is before the time for answering has ex- 
pired. And it is very clear that if a suggestion had been made, that 
the power of the court, under the code, to grant this relief might be 
called in question, that this power would have been conferred in express 
terms. The provisions of the code in relation to amendments, rebuts 
the idea of an intention on the part of the Legislature to take from the 
court its thus acknowledged power to relieve a party from the conse- 
quences of a failure to answer within the time prescribed by the code. 
Chapter 6, of the code, enlarges greatly the powers of the court in 
granting amendments, and in disregarding errors and defects in the 
pleadings and proceedings in a suit. The most effectual provision is 
here made to relieve parties from the embarrassments of mistakes, de- 
fects and errors in the pleadings and proceedings. And it is manifestly 
a leading object of the whole code to secure the enforcement and pro- 
tection of the substantial rights of the parties, and an adjudication in 
each particular suit, according to the very right of the case, without re- 
gard to the technicalities of either pleading or practice. To deprive 
the court of the power to allow a party to set up a valid defence, after 
a failure to answer, would contravene the general intent of the code, 
and would defeat one of the principal objects of its enactment. 

It is a maxim of law, that an affirmative statute does not take away 
the common law. (Bac. Ab. Statute G.) So, if a statute in the affirm- 
ative gives a remedy (without a negative express or implied) for a mat- 
ter actionable at common law, it does not take away the common law 
Temedy. (5 Cow. 165.) In the Code of Procedure, there are no nega- 
tive words, depriving the court of the power of giving relief in cases of 
a failure to answer within the twenty days. This power, at the adop- 
tion of the code, formed a part of the acknowledged jurisdiction of the 
court, which it derived from the common law. It being a highly bene- 
ficial, if not indispensable power in the administration of justice, it would 
seem that it could not be taken from the court, except by an express 
prohibition against its exercise. 

In construing a statute, both the mischief and the remedy should be 
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considered If a case is not within the mischief for which a remedy is 
provided, although within the letter, it will, by an equitable construc- 
tion, be held not to be within the statute. (Bac. Ab. Statute L, 6.) 

The exercise of the power to grant relief in cases of default, was not 
one of the mischiefs for which the code sought to provide a remedy. 
The denial of this power to the court should not, therefore, be held to 
be within the meaning of the code. It is also a rule of construction of 
statutes, that if a thing within the letter of a statute is contrary to the 
intention of the statute, it is not within the statute. (15 John. 358.) I 
am satisfied that the denial of the power in question is not within the 
intention of the code. If I am correct in this, it ought not to be held 
to be within the code. 

It is very apparent to my mind, tnat if the Legislature had intended to 
take from the court the power of letting in a defendant to make a de- 
fence after failing to answer within twenty days, that the exercise of this 
power (then a part of the acknowledged jurisdiction of the court,) would 
have been expressly prohibited by the use of negative words. 

In the 366th section of the code, where authority is conferred for en- 
larging the time within which a proceeding must be had, we find an 
express exception of the case of the time within which an appeal must 
be taken. 

It is conceded that the court has no power to extend the time fixed by 
statute for bringing an appeal. Previous to the adoption of the code, 
this power was not possessed by the court. Its exercise was generally 
disclaimed, upon the ground that the time for appealing was fixed by 
statute, and not by a rule of the court (5 Wend. 136; 10 Paige, 616.) 
But another reason may be assigned. In many of the provisions of the 
Revised Statutes, prescribing the time for bringing appeals and writs of 
error, &c, negative words are used. Thus, it is provided that all writs 
of error, &c., shall be brought within two years, &c, and not after. (2 
E. S. 595, § 21, and 605, § 78, and see 259, §§ 191 and 195.) But the case 
of extending the time for bringing an appeal is not analogous to the 
case of relieving from the effect of defaults in not pleading or answering 
in time. The power of appealing is derived wholly from the statute. 
The power of the court to relieve against a default in the progress of a 
cause is derived from the common law. 

Being perfectly satisfied that the Legislature did not intend to deprive 
this court of the necessary and indispensable power of relieving parties in 
proper cases from the unjust and ruinous consequences of a failure to 
answer within the time required by the code, I am of the opinion that a 
liberal and equitable construction of the code justifies the conclusion that 
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the code did not take from the court the right to exercise this power. I 
shall accordingly hold in this case, that this court has the power to let in 
the defendants to put in an answer to the plaintiff's complaint, provided 
they have made a proper case for the exercise of such power. 

Only one of the defendants attempts to excuse his defeult, and his ex- 
cuse is a lame one. He says he thought the time for answering expired 
on the 21st of January. He does not say that he informed his attorney 
when, according to his understanding, the time did expire. The other 
defendant makes no attempt to excuse his defeult. The plaintiff suggests 
that he will be in danger of losing his demand if the judgment is set 
aside, as the defendants are in doubtful circumstances, and he asks, if the 
defendants are let in, that it be upon the condition that they do not plead 
the statute of limitations. I am aware that the court has latterly, where 
the defeult is folly excused and merits are sworn to, refused to impose as 
a condition that the party should not plead the statute of limitations. (10 
Wend 595.) But here the defeult is not satisfactorily excused ; at least 
not by one defendant, and the affidavit of merits is merely general. The 
defendants ought to have disclosed the nature of their defence, or have 
served a copy of their proposed answer duly verified, with their notice of 
motion, so that the court might judge whether they have a meritorious 
defence. (3 Howard's Pr. Eep. 350 ; 1 Bar. Sup. Ct Bep. 81 ; 8 Paige, 
135, 566 ; 10 Paige, 869.) 

But to avoid the necessity of a renewal of this motion on papefs ob- 
viating the objections to which the present papers are obnoxious, I have 
concluded to grant the motion on condition the defendants comply with 
the following terms, viz. : that they pay to the plaintiffe the costs and dis- 
bursements of the judgment and subsequent proceedings and ten dollars 
costs of resisting this motion; and that they do not set up in their answer 
the defence of the statute of limitations, and the judgment must stand 
as security. 



SUPEEME COUBT. 

William H. Pillow and Ann his wife vs. Biohabd Bushnell 

and others. 

In an action for assault and battery on the wife, brought by the husband and wife of 
plaintiffs, the defendant cannot require the wife to testify as a witness, either under 
the act of 1847, or under § 344 of the Code of Procedure. The only disqualification de- 
signed to be removed by the statute, was that of being a party to the record It was 

Vol. IV. 2 
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not intended to change the common law rule which declared the wife incompetent to 
testify as a witness either for or against her husband. 

A person incompetent to testify from any cause, cannot be made a competent witness 
under the statute in question, by being made a party to the record. As a primary rule 
in the construction of statutes, the intention is to be collected from the words ; but 
where the words are not explicit, it is to be gathered from the occasion and necessity 
for the law, the defect of the former law, and the designed remedy ; being the cause 
which moved the Legislature to enact it 

In an action by husband and wife brought to recover damages for an injury to the person 
of the wife, the defendant is at liberty to prove that the act complained of was done by 
the consent and request of the wife, and if such facts are proved, they constitute an 
entire defence. 

January Term, 1849, before Justices Harris, Watson and Parker. 
This was an action for assault and battery on the wife, tried at the Co- 
lumbia Circuit, before Justice Cady, in October 1848. 

The plaintiffs sometime after their marriage, had joined the society of 
Shakers at New Lebanon. The husband abandoned the society and after- 
wards, in August, 1847, went back to New Lebanon for the purpose 
of taking away his wife. She was unwilling to leave, and the assault 
and battery charged was that the defendants had rescued the wife from 
the husband, when he had her by the arm taking her out of the house. 
The defence was that, in what the defendants did, they acted by the 
consent and at the request of the wife. 

After the plaintiffs rested, the defendants called Mrs. Ann Pillow, one 
of the plaintifls, as a witness to prove the defence. The plaintiff's coun- 
sel objected, on the ground that she was called in hostility to the hus- 
band's claim, and contended that she was not a competent witness against 
the plaintiffs. The court overruled the objection and admitted the 
wife as a witness, and the plaintiff's counsel excepted. The judge 
among other things charged the jury that the wife was necessarily a 
party to the record — that the declaration alleged the assault and battery 
to have been committed on her and she was therefore the meritorious 
cause of action ; and that if the jury were satisfied that no assault had 
been committed upon her or that what was done by the defendants was 
with her consent and concurrence and by her desire, they must find a 
verdict for the defendants; for if she, being the party assaulted, consented 
to the assault, if one was proved to have been committed, the action 
would not lie. The plaintiff's counsel excepted to that part of the 
charge which held that her consent constituted a defence — and the jury 
found a verdict for the defendants. 

M. SANDFORD, for plaintiffs. 
C. L. Monell, far defendants. 
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By the Court Parker, Justice. — The first question to be considered 
is, whether the wife was a competent witness against the plaintiff. 

At common law, husband and wife are excluded from giving evidence 
for or against each other. They cannot be witnesses for each other, 
because of the identity of interest ; nor against each other on a princi- 
ple of public policy, which deems it necessary to guard the security and 
confidence of private life, even at the risk of an occasional failure of 
justice. (1 Phill. Ev. 77 ; Cow. & Hill's Notes, 147, note 142 ; Green- 
leafs Ev. §§ 834, 853.) Lord Coke says, " a wife cannot be produced 
against her husband, as it might be the means of implacable discord and 
dissension between them," (Co. Lit 6, b,) and Starkie gives, as the 
reason for the rule that she is thus excluded for fear of creating distrust 
and sowing dissension between them and occasioning perjury. (2 
Starkie's Ev. 706.) 

Under this general rule it has been frequently held that when the 
husband is a party, the wife cannot be a witness either for or against 
him. (2 Haw. C. 46; 2 Hale, 279; 2 Str. 1095; Fitch v. SHI, 11 
Mass. Eep. 286 ; City Bank v. Bangs, 3 Paige, 86.) 

So inflexible is this rule that in a fease where the defendant married 
one of plaintiff's witnesses after she was actually summoned to testify 
in the suit, she was held incompetent to give evidence. (Pedley v. Nel~ 
lerby, 8 Car. & P. 558.) 

The exceptions to this rule are very few and arise from the necessity 
of the case ; as where the wife is admitted to prove violence to her per- 
son committed by the husband. (Greenleaf 's Ev. § 843.) 

So careful is the law to preserve inviolate the confidence between 
husband and wife, that even after the marriage has been dissolved by 
divorce a vinculo matrimonii, the wife, although she may be sworn, and 
is a competent witness as to some matters, is not permitted to disclose 
conversations, or facts that transpired during the coverture ; (Monroe v. 
TrvisOeton; PeaJces ads. Cos. 219; State v. Phelps, 2 Tyler's R 374; 
Radcliff v. Wales, 1 Hill, 63;) and the same principle was applied 
where, after the death of the husband, the wife was called as a witness 
against the administrator. (Babcock, Adm. v. Booth, 2 Hill, 181.) It 
is certain that if the suit were brought by the husband alone, his wife 
could not be a witness either for or against him. But in this case the 
wife as a party plaintiff. The suit is brought for an injury to her per- 
son, and she was necessarily joined with her husband as plaintiff; and 
being a party, it is contended on the part of the defendants that she is 
made a competent witness by statute. 

By the act of 1847, (Session Laws of 1847, page 630,) it is provided 
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that any party in any civil suit, &c, may require any adverse party, 
whether complainant, plaintiff, petitioner or defendant, or any one of 
said adverse party, to give testimony under oath in such suit or pro- 
ceeding, in the same manner as persons not parties to such suit or pro- 
ceedings, and who are competent witnesses therein. 

An enactment substantially the same, though in different language, 
is found in § 844 of the Code of Procedure, which is as follows : "A 
party to an action may be examined as a witness at the instance of the 
adverse party, or of any one of several adverse parties, and for that 
purpose may be compelled in the same manner and subject to the same 
rules of examination as any other witnesses, to testify either at the 
trial, or conditionally, or upon commission." This section is made ap- 
plicable to suits pending at the time the Code of Procedure took effect, 
and this suit belongs to that class. 

The language of the act of 1847, if literally construed and without 
reference to other guides which we are to consult in giving a construc- 
tion to statutes, might admit of the application claimed by the defend- 
ants; "any adverse party," is an expression broad enough to include 
every individual made a party, no matter what may be his relation to 
another party. But statutes must be expounded according to the 
meaning and not according to the letter. (1 Kent's Com. 462 ; Dwarris 
on Stat. 552, 557 ; Smith's Com. on Stat §§ 480, 515, 550 ; Gilman's 
Dig. 187, § 5, qui hceret in litera, hceret in lortice.) The letter of the law 
is the body ; the sense and reason of the law is the soul. {Eysler v. 
/Stadb, Plowden, 465 ; 2 Just 107.) It is true, it is a primary rule 
that the intention is to be collected from the words; but when the 
words are not explicit, it is to be gathered from the occasion and 
necessity of the law, the defect of the former law and the designed 
remedy being the causes which moved the Legislature to enact it, 
(Dwar. on Stat. 562,) and the same author says, " it is not to be pre- 
sumed that the Legislature intended to make an innovation upon the 
common law further than the case absolutely required. The law 
rather infers that the act did not intend to make any alteration other 
than what is specified and besides what has been plainly pronounced ; 
for if the Parliament had had that design, it is naturally said they 
would have expressed it. (Dwar. on Stat. 564 ; Smith's Com. on Stat 
§ 530.) I think it is clear that the object of this statute was simply 
to remove the technical objection that previously existed under which 
a person could not be compelled to testify, because he was a party 
to the record, (1 Phil. Ev. 72 ; Green. Ev. § 853,) and that the only 
disqualification intended to be removed was that which arose from 
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the fact of being a party to the record It can no longer be objected by 
the witness that he is a party to the suit — but if there be any other dis- 
qualification, it is not removed by the statute. 

I am unwilling to suppose it was the intention of the Legislature to 
destroy by implication, and without any enactment clearly expressing 
such design, the ancient, well-settled and most salutary rule of law, 
which precluded both husband and wife from being witnesses against 
each other. The reasons, which for centuries have sustained this rule 
of evidence against infringement are no less cogent now than formerly. 
At no former period has it been more emphatically the dictate of sound 
public policy to preserve sacredness of a marrige relation, by protecting 
its confidence and guarding against discord and dissension. The act of 
1847 is not expressly repealed by the code, but if there is any substan- 
tial difference in the language of the two acts, the latter would seem to 
give a legislative construction to the former, if indeed it does not vir- 
tually supersede it. I do not, however, think it material to decide this 
point, having come to the conclusion that the true construction of this 
new provision, even upon the language used in the act of 1847, does 
not render the wife a competent witness. An analogous construction 
was given to the Statute of Gloucester, c. 5. In regard to it, it is said 
in 2 Coke's Just 300, " Though the assignee of tenant by courtesy or 
dower is within the letter of that statute, for he holdeth in some man- 
ner for life ; — and the words are on en anter maner a terms devie; yet 
no action of waste shall be brought by the heir against the assignee, 
but only against the tenant by courtesy or dower, these being the sole 
persons against whom it lay at the common law. 

If the statute is to be construed as making every party a competent 
witness on the call of the adverse party, then it would remove the dis- 
qualification of several classes of persons now incompetent, such as in- 
sane persons, idiots, children who do not understand the moral obliga- 
tion of an oath, and others. This could never have been intended. It 
is not claimed that the wife could have been called against her husband 
in a suit brought in his name alone ; can it be that making her a party 
renders her competent? If so, then a witness is qualified to testify by 
the fact of being made a party to the suit A wife not a party is in- 
competent, but a wife who is a party, and thus has what was formerly 
an additional disqualification, is a competent witness, though the same 
reasons for excluding her as a witness are equally applicable in both 
cases. 

On the whole, I am well satisfied the learned justice erred in receiv- 
ing the wife as a witness. 
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As to the other question presented, I am equally well satisfied that 
the charge was correct. If the act complained of as an assault and bat- 
tery, was committed by the consent and request of the wife, it formed 
an entire defence. 

But the ruling at the circuit having been erroneous on the first point, 
there must be a new trial, costs to abide the event 



Michael P. Merritt vs. Roger D. Wing, Russell C. Wheeler, 
Timothy B. Wheeler and Alexander K. Wheeler. 

In all suits pending when the oode took effect, the time of issuing executions therein must be 

governed by the laws then in force. 
An execution issued within thirty days from the entry of a judgment obtained in January last, 

in a suit commenced prior to July 1, 1848, held to be irregular. 
Such irregularity is waived, if the defendant consents to the issuing of the execution. 

Special Term, Washington County, February, 1849. — Motion to set 
aside execution. The judgment in this suit was perfected against the 
defendants, Wing, R. C. Wheeler and T. B. Wheeler, on the 17th Janu- 
ary, 1849 ; and an execution was issued thereon on the 22d of January, 
1849. The suit was commenced in the spring of 1847. No process was 
served on A. K. Wheeler. After the execution was issued, and on the 
24th of January, the sheriff called on the defendant, R C. Wheeler, and 
showed him the execution. R C. Wheeler said that neither he nor T. 
B. Wheeler had any property, and that he was perfectly willing that the 
plaintiff should issue his execution and make what he could on it. On 
the same day the sheriff and the plaintiff's attorney called on the defend- 
ant, Wing, who, after some hesitation, and after some conversation with 
the sheriff and plaintiff's attorney, consented that the sheriff should 
make a levy on his personal property, if the levy could be kept still, 
and he protected in retaining the property exempt by law from execu- 
tion. And the sheriff then made a levy, the defendant, Wing, pointing 
out to him his property. Wing stood by and saw the sheriff make his 
inventory of the property levied upon without objection. The execu- 
tion was issued in the old form in use before the adoption of the code. 

J. C. Hopkins,^ defendants. 
Jas. FlNLAYSON, for plaintiff. 

Paige, Justice. — This suit was commenced before the Oode of Proce- 
dure took effect. By the act of 14th May, 1840, (sec. 24,) an execu- 
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tion could not be issued until after the expiration of thirty days from 
the entry of the judgment. The 64th section of the Judiciary Act (May 
12, 1847,) did not repeal this section of the act of 1840. The 8th sec- 
tion of the code expressly confines its provisions to civil actions, com- 
menced after the time when the code was to take effect And the sup- 
plement to the code does not make the 288th section of the code in 
relation to executions and the time of issuing the same, applicable to 
suits pending when the code went into operation. This statement shows 
that in all suits pending when the code took effect, the time of issuing 
executions must be governed by the laws then in force. This being the 
case, the execution in this suit having been issued before the expiration 
of thirty days from the entry of the judgment, was irregular. But as 
to the defendants, R. 0. Wheeler and Soger D. Wing, the irregularity 
was waived by the consent of Wheeler that the execution should be 
issued, and by the consent of Wing, to the sheriff's levy on his personal 
property. (Kimball v. Hunger, 2 Hill, 864 ; 1 Howard's Sp. Term Rep. 
71 ; 2 TTill, 878, Anon.) There has been as yet no attempt to enforce 
the execution against the defendant T. B. Wheeler. When such at- 
tempt is made, he will be at liberty to apply to have the execution set 
aside as to him. The motion must be denied, but without costs. 



Washburn vs. Herrick. 

In cases where service by mail may be made, double time (forty days) is allowed to aerre 
an amended answer or reply, of course, and without costs. 

Special Term, Washington County, February, 1849. 

J. Lewis, for plaintiff. 

E. F. Bullard, for defendant, 

Paige, Justice. — Where a defendant serves his answer to the com- 
plaint by mail, in cases where service by mail may be made, he has forty 
days within which to serve an amended answer of course, and without 
costs, under § 148 of the code. The defendant may amend of course 
and without costs, &c., at any time before the period of replying to his 
answer shall expire. Where the service of the answer is by mail, the 
plaintiff has double the time to reply allowed in cases of personal ser- 
vice of the answer. (Code, sec. 373 and 131.) 

If the plaintiff notices his cause for trial before the time allowed to 
the defendant to amend shall have expired, he does so at his peril. 
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Thomas Neele vs. Andrew Berryhill. 

Myron H. Clark and William Gorham v& Andrew Berryhill. 

Henrietta S. Gibbs vs. Andrew Berryhill. 

The court will not allow & party to goffer by the omissions or mistakes of a cleric, attorney, 
or other officer of the court, where a substantial right is involved. 

Thus, two written statements duly verified, were filed by an attorney with the clerk of the 
county, for the purpose of having judgments entered by confession (against the same de- 
fendant) without action, pursuant to chap. 3, of title 12, of part 2, of the Code of Proce- 
dure. And the clerk entered in the judgment book, judgments of the Supreme Court for 
the respective amounts confessed, with costs; but omitted to endorse the same upon the 
statements as directed by § 337. On a subsequent day another written statement against 
the same defendant, by a different attorney, was filed with the same clerk, and judgment 
by confession thereon was perfected regularly in all respects, pursuant to the code afore- 
said — the last mentioned attorney knowing of the omissions in the two first causes. On 
a day subsequent to the entry of this last judgment, the attorney in the two first causes 
consented that the clerk re-enter the two first named judgments by making the proper en- 
dorsements Ac. ; to perfect the same regularly — which was done— making them subse- 
quent in entry and lien to the judgment first regularly entered. 

On a motion in behalf of the plaintiffs in the two causes first mentioned for an order requir- 
ing the clerk to endorse on the statements as of the time they were originally filed and 
that the judgments be entered in the judgment book and docketed as of the same day ; 
the order was granted, and the re-entry vacated. 

Ontario Special Term, February, 1849. — Before Welles, Justice. On 
the 4th day of December, 1848, a written statement, duly verified, was 
filed with the clerk of Ontario county, for the purpose of having a 
judgment entered by confession, without action in the first above enti- 
tled cause, for the sum of $204.25, pursuant to ch. 3, of title 12 of part 
2, of the Code of Procedure. Upon receiving and filing the statement, 
the clerk entered in the judgment book a judgment of the Supreme 
Court for the amount confessed, with $5.00 costs ; but omitted to en- 
dorse the same upon the statement as directed by § 887. On the 12th 
day of December, 1848, a similar statement was filed with the same 
clerk in the second cause, for judgment without action for the sum of 
$230.38, duly verified in pursuance of said chapter, upon which the 
clerk entered judgment in the judgment book for the amount confessed, 
and $5.00 costs, and omitted, as in the first case, to endorse the judg- 
ment on the statement. 

On the 20th day of January, 1849, a judgment by confession was en- 
tered in the third cause, for the sum of 889.23, and 5.00 costs, which 
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was in all respects regular, and in conformity with the said Code of Pro- 
cedure — all the said judgments were docketed at the times of filing the 
statements respectively. 

On the 26th January, 1849, upon having his attention directed to the 
said 837th section of the code, and his omissions to endorse the judg- 
ments on the statements in the first two causes, the clerk made the en- 
dorsements on the statements in those causes as required by said section, 
refiled the statements as of that day, and entered and docketed the judg- 
ments in the judgment book and docket kept in his office. 

At the time the statement in the third cause was filed and the judg- 
ment perfected thereon, which was on the 20th day of January, the at- 
torney for the plaintiff knew of the omissions of the clerk to make the 
proper endorsements on the statements in the first and second causes. 
The clerk, in his affidavits, states that upon having his attention called 
to the omissions to make the proper endorsements upon the statements 
on the 26th of January he believed he could not at that time endorse 
judgments on the statements, which would support the judgments pre- 
viously entered in the judgment book and docketed in the same causes, 
and, therefore, concluded to enter, and did enter and docket the judg- 
ments on the said 26th day of January, after having endorsed the same 
on the statements as required by the law ; and that said judgments were 
so entered up a second time by him, in order to prevent loss to the plain- 
tiffs by the recovery and docketing of any other judgments against the 
said Berryhill, which might become prior liens to the judgments in the 
said first and second causes. It also appears by the clerk's affidavit, 
that at the time the judgments were endorsed by him on the statements 
in the first and second causes, (26th January, 1849,) there was no other 
judgment against the said Berryhill, docketed in his office, since the said 
4th day of December, 1848, excepting as above stated. The attorney 
for the plaintiff in the third cause states in his affidavit, that on the 26th 
day of January, 1849, he informed the attorney for the plaintiffs in the 
first two causes, that no judgment had been endorsed on the statements, 
and that on the 27th of the same month the attorney informed him that 
he had on the day previous thereto, directed the clerk to make the en- 
dorsements and docket the judgments, as of the 26th day of January 
aforesaid ; and that the endorsements are in the handwriting of the said 
attorney. 

Upon these facts and allegations, a motion was made in behalf of the 
plaintiffs in the first and second causes, for an order requiring the clerk of 
Ontario county to endorse on the statements, judgments in the Supreme 
Court, as of the times they were originally filed respectively, and that 

Vol. IV. 3 
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feuch judgments be entered in the judgment book and docketed as of the 
same dates respectively. 

J. Wilson and Geo. Wilson, 2d, for plffs in 1st and 2d causes. 
M. H. Sibley and H. Metcalp, for plff*s in Sd cause. 
E. G. Lapham, for defendant 

Welles, Justice. — If it were not for the fact that the plaintiff's attor- 
ney in the first two causes directed the entry of the second judgments in 
those causes, on the 26th of January, I should have no difficulty in dis- 
posing of this application. The plaintiff's attorney had done all in his 
power, and all the law required of him, when he left the statements with 
the clerk to be filed. It was then the duty of the clerk to endorse upon 
upon them, and enter in the judgment book, judgments of the Supreme 
Court for the amount confessed, with five dollars costs in each case. The 
statements and affidavits, with the judgments endorsed, would have 
thereupon become the judgment rolls, (§ 887 of the code) and if the 
clerk for any reason, not connected with the plaintiffs, as implying their 
direction or consent, had omitted any part of his duty, the court on ap- 
plication made in a reasonable time, would direct the thing done, which 
had been thus omitted by the clerk, as of the time it should have been 
done. It is a settled principle with the court, that its suitors shall not 
be prejudiced by the mistakes or misprisions of its officers ; and amend- 
ments in such cases, are generally matters of course. {Close v. Gittispie, 
3 J. R 526 ; Seaman and others v. Drake, 1 C. R 9 ; Chichester and 
others v. Qmde, 8 Cow. E. 89.) The case ex rel. Butler and others v. 
Lew. Com. Pleas, (10 W. R 541) is supposed to be an authority against 
the motion. In that case, the judgment record had been signed by a 
judge of the County Courts, not the first judge nor of the decree of coun- 
sellor of the Supreme Court, and in a case where the statute required it 
to be signed by either the clerk, the first judge or some other judge being 
of the degree of counsellor, &c. 

On a motion in the Common Pleas to set it aside, for that defect, the 
court allowed the plaintiff leave to have the record properly signed and 
filed nunc pro tunc. The Supreme Court granted a mandamus, command- 
ing the judges of the Common Pleas to vacate the rule made by them, 
and to set aside the judgment so iar as the relators were concerned, who 
weTe junior judgment creditors. Nelson, Justice, who gave the opinion, 
recognizes the rule I have stated, and refers to the authorities I have cited 
without disapprobation ; but distinguishes the case from those, on the 
ground that the judge who signed the record, acted without authority and 
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beyond his jurisdiction. On that subject he says, " the case does not fall 
within the rule, that the court will not permit a party to suffer by the 
errors of its officer. So far as the act of signing was concerned, the judge 
was not an officer of the court, he having no more right to perform it 
than any other individual." The decision was put mainly on the provi- 
sion of the Bevised Statutes, (2 K. S. 360, § 11,) which declares that no 
judgment shall be deemed valid so as to authorize any proceedings 
thereon, until the record thereof shall be signed and filed ; and § 12, which 
declares that no judgment shall effect any lands, &c. or have any prefer- 
ence as against other judgment creditors, Ac. until the record thereof be 
filed and docketed, &c. He regarded the record in that case of no more 
validity than if the attorney had filed it, when it came from the hand 
of his clerk, and as a mere blank piece of paper, so far as the judgment 
was concerned. The case is therefore plainly distinguishable from the 
present If the error in that case had been committed by the clerk so 
as to bring it within the rule referred to, I think it clearly inferable 
that the decision would have been the other way. 

But it is urged, among other things, that by the second or re-entry of 
the judgments in the first two causes, on the 26th of January, and that 
by the direction of the attorney for the plaintiffs, whatever rights may 
have existed prior to that time to have the omissions of the clerk supplied, 
were by that act waived, and that by refiling the statements and perfect- 
ing regular judgments on that day, the power of the clerk, and the author- 
ity of the statements were exhausted ; and that the judgments were good 
and valid in all respects as of the day last mentioned, and it is denied 
that the court has now any power to grant the relief asked for. 

There is certainly plausibility in these positions ; and yet, I do not 
think they form an insurmountable obstacle to the interposition of the 
equitable power of the court in the premises. Suppose the clerk, as is 
fairly to be intended from his affidavits, entered the second judgments 
on the 26th of January upon his own suggestion and without the know- 
ledge or consent of the plaintiff's attorney; I do not see but in that 
case his authority and the force of the statements, would be expended 
as much as if he had done it by direction of the attorney. It would 
then, as much as in any other case, have been a mistake of the officer 
of the court. A party should not be permitted to suffer by the act of 
the clerk in mutilating records or papers in his office any more than 
by his omission to perform a plain duty. 

It is furthermore said, that when the attorney discovered the omissions 
on the 26th of January, he had an election to apply to the court for the 
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relief to which it might then have been entitled, or to take new judg- 
ments as of that time ; and haying chosen the latter course he has deter- 
mined his election, and is bound by it. In the first place, the clerk re- 
presents it to have been his own act, and done upon his own suggestion. 
The proof to the contrary is circumstantial, consisting of the fact that 
the endorsements upon the statements are in the handwriting of the at- 
torney, and his admissions and declarations sworn to in the affidavits read 
in opposition to the motion, to which no contradiction or explanation 
could be offered. Such declarations and admissions made by the attorney 
would not be received in evidence against a party, upon the trial of an 
issue, because it would be hearsay evidence, and the attorney would be a 
competent witness to the fact alleged to have been admitted by him. 
And the rule should be the same on a motion in regard to opposing affi- 
davits, which the moving party has no opportunity of jfcnswering, espe- 
cially since the Legislature has provided a way to obtain the evidence^ 
(2 B. S. 554 1st ei § 24.) 

The handwriting of the attorney, alone, proves nothing, as it was 
competent for the clerk to request or employ him or any one else to make 
the endorsements, and it will be deemed as having been done by the clerk. 
In the present case, they were subscribed by the clerk himself. In the 
next place, if the act was done by the express direction of the attorney, 
it was not, in my judgment, such a determination of an election as to 
conclude the party. The rule which I have mentioned and repeatedly 
referred to, extends to the mistakes and omissions of attorneys, as officers 
of the court. This is expressly held in the case of Close v. QiUispie, 
already cited. Spencer, Justice, in that case says : " I cannot discover 
any difference, as to the allowing of an amendment, whether the mistake 
has happened through the omission of an attorney, or by that of a clerk. 
Both are equally officers of the court." Such is the rule in the English 
courts. (4 Burr, 2449.) I think, if an attorney has power, by virtue of 
his general retainer, to determine an election for his client, in a case 
where a substantial right is involved, (as to which there may be doubt,) 
that this should not be deemed such determination, but rather a mistake 
arising under a new system of practice, with which the courts as well as 
the legal professions are as yet but little acquainted. 

And, finally, I think the 149th section of the Code of Procedure has 
made provision which fully covers this case. That section reads as fol- 
lows : " The court may, at any time, in furtherance of justice, and on 
such terms as may be proper, amend any pleading or proceeding, by add- 
ing or striking out the name of any party, or (may amend) a mistake in 
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any other respect, or by inserting other allegations material to the case, 
or by conforming the pleading or proceeding to the facts proved, when- 
ever the amendment shall not change substantially the cause of action 
or defence." The words, in a parenthesis, "may amend, 11 are not in the 
section, but must be understood, in order to make sense of that part of 
the section. This section invests the court with very enlarged powers 
of amendment; and it is well that it does so, as otherwise the code itself, 
owing to its numerous, new, and complicated provisions, would have 
amounted, in many instances, for a considerable time to come, to nearly 
a denial of justice. 

The only remaining question is, will the amendment or relief aaked 
for be in furtherance of justice? Of this I have no doubt To deny it 
would be unjust. It would be leaving a party to suffer by the neglect 
of the officers of the court No injustice will be done by granting it, as 
the judgment in the last cause was perfected with knowledge of the 
rights of the plaintiffs in the other two, and no judgments in favor of 
other persons have been entered against the defendant in the meantime, 
or since the plaintiffs in those causes were entitled to have their judg- 
ments perfected. 

The plaintiffs in the first and second causes are entitled to have the 
statements filed, and judgments regularly perfected thereon, according 
to ch. 3, of title 12, of part 2 of the code, as of the times they were 
originally filed with the clerk, (the 4th and 12th December, 1848,) and 
to have the judgments entered on the statements on the 26th of Janu- 
ary, 1849, together with the filing of the statements and docketing the 
judgments on that day, vacated — a rule or rules may be entered accord- 
ingly — no costs of motion are allowed to either party as against the 
other. 



SUPREME COURT. 
James Bragg and others vs. James Bickford and others. 

The court has power under the 149th section of the code (original) to allow a complaint to 
be verified by oath, (after it has been served) upon motion — showing good excuse for the 
omission. 

Monroe Special Term, October, 1848. Motion to set aside summons 
and complaint 

The summons and complaint were served on the defendants on or 
about the 11th August last. The complaint was not verified as required 
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by the 183d section of the Code of Procedure, and for that reason the 
defendants move that it be set aside, &c. The plaintiff now moves to 
amend by verifying the complaint. 

H. K. Jerome, for defendants. 

C. Tucker, for plaintiffs. 
"Welles, Justice. — It is objected by the defendants' counsel, that to 
allow the complaint to be now verified, would be going beyond any 
provision of the code. That the verification is a statute requirement, 
and the complaint is a nullity without it, and that the court has no 
power to allow the defect to be supplied. In the case of Swift and an- 
other v. Hosmer and another, 3 Howard's Sp. T. Eep. 284, the defendant 
put in an answer not verified by oath, which the plaintiff disregarded 
and signed judgment. On a motion to set it aside, Justice Gridley held 
the judgment regular and denied the motion. The report of the case 
does not show that any application was made to amend, by adding the 
verification. The principal question discussed by the court in that case 
was, as to the manner the pleading should be verified, whether by oath, 
or in some other way, and he comes to the conclusion that although the 
section of the code is silent as to what kind of verification is to be used, 
yet that the plain and obvious meaning of the section is, that it must 
be verified by oath, and concludes as follows : " The answer, in this 
case, not being verified by oath, in analogy to the case of pleas in abate- 
ment, may be treated as a nullity." In this case, the plaintiffs excuse 
the omission ; and if the court has the power to allow the amendment, 
I think it ought to be done. An omission of the verification of a plea 
in abatement would probably not be allowed to be supplied after the 
expiration of the time for putting in the plea, for the reason that such 
pleas do not relate to the merits, and are not favored by the court. 

The 149th section of the code provides that the court may, at any 
time, in furtherance of justice, &c, amend any pleading or proceeding, by 
adding or striking out the name of any party, or a mistake in any other 
respect, <tc. I think it quite evident that the Legislature intended to allow 
great latitude in the way of amendments, and indeed, to confer upon the 
court almost unlimited power in this respect, where the furtherance of 
justice should require it; and, as this seems to me to be a case of that 
character, I shall give the plaintiffs leave to amend their complaint by ve- 
rifying the same. The motion on the part of the defendants is therefore 
granted, unless the complaint shall be verified, as required by the code, 
within ten days — the defendants to have twenty days to answer the same 
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from the time of such, verification, unless it has been verified since no- 
tice of this motion was given, in which case the defendant is to have 
twenty days from the service of a copy of this order, to answer, fax 



SUPREME COURT. 
Francis Buzard vs. George Gross. 

Where a motion is made by the defendant for a new trial, upon a case made after judgment 
entered, which was denied with costs to be paid by the defendant, (in November, 1848.) 
And on a motion by plaintiff for an attachment for the non-payment of such costs, held, 
that under the 2d section of the act, chap. 390, Laws of 1847, 491, the defendant could 
not be imprisoned. That process in the nature of a fi. fa-, as directed by said act, was 
the proper remedy. 

Mne Special Term, December, 1848. This suit was commenced in the 
late Court of Common Pleas of Erie County, against the defendant for 
mal-practice as a physician and surgeon. The action was tried in the 
Common Pleas and a verdict rendered for plaintiff of $1000, upon 
which judgment was perfected in the Common Pleas, a case was made 
before the 1st July, 1847, and after that date a motion made thereon 
for a new trial in the Supreme Court, which motion was denied in No- 
vember, 1848, with costs to be paid by the defendant. The costs of 
the plaintiff on the motion for a new trial were duly taxed on the 5th 
day of December, 1848, at $32.12. 

A motion is now made that the defendant pay those costs or be at- 
tached, or for such other relief as the court may grant, &c. 
P. Hoffman, far plaintiff. 
W. W. Peacock,^ defendant 

Welles, Justice. — By the 2d section of the act, ch. 890, Laws of 
1847, p. 491, it is provided that no person shall be imprisoned for the 
non-payment of interlocutory costs, or for contempt of court in not pay- 
ing costs, except attorneys, solicitors and counsellors and officers of court, 
when ordered to pay costs for misconduct as such, and witnesses when 
ordered to pay costs on attachment for non-attendance. 

The second section of the act supplies the remedy by process in the 
nature of a fieri facias against personal property, for the collection of 
costs, in the cases where the remedy by attachment had been taken 
■ away by the second section. 
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The section recited forbids imprisonment for the non-payment of 
"interlocutory costs," or for contempt of court in not paying costs, except 
in ^certain specified cases of which this is not one. 

I do not think the present is a case of interlocutory costs. If judg- 
ment had not been perfected before the motion for a new trial these 
costs would have gone in with the general costs of the plaintiff, and 
formed a part of his judgment in the cause — and inasmuch as the order 
denying the new trial directs them to be paid by the defendant, his re- 
fusal to pay them would be contempt of court, for which under the 
former l&w and practice he would be liable to attachment. (3 Hill, 452.) 

This statute, however, goes farther, and abolishes imprisonment not 
only for interlocutory costs, but "for contempt of court in not paying costs. 11 
This provision is general in its items, and I think embraces this case. 
An order may therefore be entered requiring the defendant to pay this 
bill on being served with the rule of the court directing its payment, 
and with the taxed bill, accompanied with a demand of payment, or 
that process issue in the nature of &fi.fa. for their collection. 



SUPREME COURT. 

Alvin 0. Woodworth vs. James Bellows, William A. Sackett, 

Abel Downs and Carlton W. Seelye. 

Where the answer of one of several defendants, states facts which do not constitute a de- 
fence and is immaterial as between him and the plaintiff; but is intended to form a case 
for adjudication of equities between him and a co-defendant, that the court may allow him 
to be subrogated in the place of the plaintiff in pursuance of section 230 of the code, 
(original) — none of the other defendants answering. The answer on motion will bo 
stricken out, for the reason, that it is entirely immaterial on the question of the plaintiff's 
right to recover. 

The facts stated in the complaint are to be taken as true by the defendant, who does not 
answer, and he is not to be deemed as admitting anything contained in the answer of his 
co-defendant, in which he has not participated. 

If the answer stood before the court as proved, or admitted by the co-defendant, it seems, 
that it would form a case for the relief sought under the section of the code mentioned. 

Ontario Circuit and Special Term, February, 1849. The complaint is 
upon a promissory note made by defendant Bellows to the defendant 
Sackett or order, and endorsed by Sackett and the defendants Downs 
and Seelye. 
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None of the defendants have answered excepting Bellows, whose answer 
states that he and Sackett and others, joined in the purchase of a press, 
types, &c., constituting a newspaper establishment, (The Seneca County 
Courier) for the price of $1700, divided into shares, and that Bellows 
took one share and gave the note in question to Sackett for that share ; 
that afterwards Sackett sold the entire establishment and received the 
avails of such sale, the share of which belonging to Bellows, together 
with his share of donations made by different individuals for the pur* 
chase of the press, &c., in his (Sackett's) hands, amount to sufficient to 
pay the note in question, and claims that Sackett should be charged with 
the payment of the note, and prays that if any judgment be rendered, 
it may be that Sackett pay the note, or if oellected of Bellows, that he 
may be subrogated in the place of the plaintiff to collect the amount of 
Sackett A motion is made to strike out the answer, and for judgment 
for plaintiff. 

J. T. Miller, jbrplcrintlff. 

Foote k Bellows, ^/fcr defendant Bellows. 

Welles, Justice. — The facts stated in the answer clearly do not 
amount to a defence as against the plaintiff. They make no issue between 
the parties to the suit, and the answer states no facts that the plaintiff 
can safely or is bound to deny. The whole answer is entirely immate- 
rial on the question of the plaintiff's right to recover. Its object was to 
lay the foundation for an order or judgment by which the equities shall 
be adjusted and enforced as between the defendant Bellows and his co- 
defendant, Sackett. And the court is called upon to adjudicate such 
equities upon the feds so stated in the answer in pursuance of the 230th 
section of the Code of Procedure. 

This cannot be done in the present state of the case. Sackett, against 
whom Bellows asks the relief has omitted to answer. The consequence 
is, so for as he is concerned, that the facts stated in the complaint are to 
be taken as true and nothing further. He is not to be deemed as ad- 
mitting anything set up by his co-defendant, in an answer in which he 
does not participate. The matters stated in the answer are not proved, 
and the legal effect of those contained in the complaint is directly the 
reverse of those in the answer. The complaint shows that Bellows was 
the maker of the note, and Sackett the payee and first endorser — under 
such a state of focts, if Sackett should pay the judgment, equity would 
allow Him to be subrogated in the place of the plaintiff in order to avail 
himself of the judgment against Bellows, the original and principal 
debtor. 

If the answer of Bellows stood before the court as proved or admitted 
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by Sackett, it might and probably would form a case where the relief 
which the section of the code referred to, seems to contemplate, would 
be given to Bellows. 

The motion to strike out the answer and for judgment in fevor of the 
plaintiff against all the defendants for the amount claimed in the com- 
plaint is granted, but the defendant Bellows may amend his answer on 
payment of $5 costs, the amended answer to be served in twenty days, 
&c. 



COUKT OF APPEALS, MAY TERM, 1849. 

Gilbert A. Wilkin and another, Appellant, agt. Nathaniel Pearce, 

Respondent. 

An attorney should not wait until the last clay but one for filing notices of argument or issue, 
before sending to the clerk to file for the calendar. If he does thus wait, without a suffi- 
cient excuse, and circumstances then transpire which prevents his sending his notice in 
season for the calendar he will not be allowed to put it on, whatever his excuse may be 
after that time. 

Wm. Curtis Notes, for respondent, moved to put this cause on the 
(present) calendar upon the following affidavit : (Title of the cause.) 
" City and County of New York, ss : Joseph S. York, attorney for the 
respondent in the above cause, being duly sworn, says ; that this cause 
has been regularly noticed on both sides for the present May term of 
this court, and has been on the calendar for the three last terms of this 
court That the day previous to the last on which notes of issue could 
be filed for the present term, this deponent was suddenly and violently 
taken sick, so as to unfit him from attending to any professional busi- 
ness, or be able to give his attention thereto, and was thus sick for three 
days. That this deponent fully and honestly intended to put this cause 
on the calendar, and would have done so had it not been for his illness. 
That on his recovery, deponent applied to the clerk of the court to put 
the cause on the calendar, stating the circumstances of his illness, as the 
excuse for not filing his note of issue in season ; but the clerk declined 
on the ground that the calendar was in the hands of the printer. That, 
as deponent believes, both sides are ready for the argument of this cause. 
" Sworn to &c." (Signed.) 

The Court denied the application on the ground, that the attorney 
should not have wajted until the last day but one before sending his no- 
tice of argument (or issue) to the clerk for filing. 
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COURT OF APPEALS, MAY TERM, 1849. 

James Bice, Plaintiff in Error, vs. Edward Floyd, Defendant in 

Error. 

The verdict of a jwry, upon a question of fact, upon the trial of which there is a question as to 
the credibility of the witnesses by which it is sought to be proved, is a final determination of 
the case. A court will not Interfere with such decision. 

This was an action of trespass, commenced before a justice of the 
peace. Floyd sued Bice for taking and selling a set of harness. The 
plaintiff proved his case by two witnesses, and the defendant gave evi- 
dence tending to show that the general character of the plaintiff's wit- 
nesses was bad, and that they were not to be believed under oath. The 
plaintiff then introduced several witnesses to sustain the general charac- 
ter of those by whom he proved his case, and the jury found a verdict 
in favor of the defendant The plaintiff sued out a certiorari to the 
County Court, and that court reversed the judgment of the justice on 
the ground that the verdict of the jury was contrary to the weight of 
evidence. The defendant brought a writ of error to the Supreme 
Court, where the decision of the County Court was affirmed. That court 
heldy that it was a question of fact, whether the harness belonged to the 
plaintiff Floyd, or to Thomas Biggs, the defendant, in the execution 
under which it was taken and sold. That the testimony as to Floyd's 
ownership, was all on one side. That there was no contradictory evi- 
dence, except a feeble attempt to impeach the credibility of the plain- 
tiff 's two material witnesses. That this attempt was met and success- 
fully overthrown by a still greater number of witnesses, sustaining their 
characters. That the verdict was not only against the weight of evi- 
dence, but was without evidence to support it. That it was therefore 
a case in which the County Court was authorized to reverse the judg- 
ment below. (13 Wend. 76.) 

The defendant, Rice, brought a writ of error to this court, 

N. Hill. Jr., for plaintiff in error. 

J. E. Burrill, Jr., for defendant in error. 

The Court, upon the argument, reversed the judgment of the Su- 
preme Court, and County Court, and affirmed that of the justice, upon 
the ground that it being a question of feet, and a question as to the 
credibility of the witnesses by which that feet was sought to be estab- 
lished, made it a proper case for the decision and final determination 
by the jury. 
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James Whipple vs. Daniel C. Williams. 

A motion may be noticed for a day in term (special) other than the firsts if a sufficient excuse 
appear upon the moving papers. 

The acts of a clerk in adjusting and settling the amount of costs, under § 11 of the code, (not 
being a regular and orderly taxation as under the former law) are not necessarily final and 
conclusive, because no review is expressly given in the act The court has, as one of its in- 
cidental powers, the right to control the legal acts, and compel a performance of legal duty 
of all its inferior officers. And the exercise of this power is peculiarly necessary in the for- 
mal and proper entry of the judgment. 

Where a party is entitled to the costs of a circuit, (for attendance, Ac.) he should move the first 
opportunity after the circuit adjourns. (5 Wend. 82 ; 1 Howard's Pr. R. 106 ; 2 Wend. 288 ; 
1 Wend. 619.) 

Where only the plaintiff notices the cause for trial, and has it in his power to try, but for any 
reason does not choose to do so, he cannot recover the costs of the circuit 

Service of notice on Saturday for Monday (intending to be a two days' notice) to settle and ad- 
just costs, before the clerk, held to be insufficient There should bo two full business days. 
It seems, that Sunday intervening should be excluded in the computation of the time for ser- 
vice, where the time is less than one week. 

Costs of the motion will not be allowed, where the notice of motion asks for more than the 
party is entitled to. 

Oneida Special Term, June, 1849. This was an action of slander 
commenced under the code, and was noticed for trial by the plaintiff, at 
the circuit held in Otaego in December, 1848, but was not noticed on 
the part of the defendant. The defendant attended prepared for trial, 
but the cause was not moved by the plaintiff. The plaintiff again no- 
ticed the cause for trial in January, but countermanded his notice be- 
fore the commencement of the circuit, and the defendant did not notice 
the cause. The cause was tried at the March circuit, and a verdict ren- 
dered for the plaintiff. The attorneys of both parties reside in New 
Berlin, Chenango county. Between eight and nine o'clock in the evening 
of Saturday, the 31st day of March, the plaintiff's attorney served upon 
the defendant's attorney, by leaving at his office a copy of costs in the 
cause, with notice that the same would be settled and adjusted by the 
clerk of Otsego county, Cooperstown, some thirty or forty miles distant, 
on Monday, at nine o'clock, A. M. The costs were adjusted by the 
clerk at the time mentioned in the notice, and the amount inserted in 
the record ; and among other items the plaintiff was allowed $1.50 for 
serving the complaint, the same not having been served by a sheriff; 
and $22.82 for the attendance of witnesses at the December circuit 
The defendant now moves to set aside the taxation and settlement of 
the costs, and for a reference to the clerk for a re-settlement, and also 
to be allowed his costs for attending prepared for trial in December, 
and for preparing for trial for the January circuit 
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A. Bennett, counsel for the defendant. 
H. T. Utley, counsel for plaintiff. 

Allen, Justice. — The plaintiff objects: 

First That the motion should have been noticed for the first day of 
the term. (Rule 56.) The excuse of the defendant's attorney for not 
having done so appears upon the moving papers, and I think is suffi- 
cient. The motion was noticed in proper time for a special term in 
Broome county, and was not made on account of the final adjournment 
of the court unexpectedly, and at an earlier day than was anticipated, 
and the motion was then noticed for as early a day in this term as was 
practicable. 

Secondly. It is insisted that the court has no authority to review the 
acts of the clerk, and correct his errors in the settlement of the costs ; 
that the duty of adjusting and settling the amount of the co3te is de- 
volved upon the clerk by § 811 of the Code of Procedure, (original 
code § 266,) and that his acts are final. This objection is not tenable. 
The code does not assume to provide for a regular and orderly taxation 
of the costs as was practiced tinder the former system. It was sup- 
posed that that part of the code regulating the costs to be allowed to 
the prevailing party would execute itself, and that the insertion of the 
amount as fixed by the law would be but little more than a clerical act. 

It is true, nevertheless, that the clerk necessarily adjudicates and 
passes upon the several items of the costs and disbursements ; but it 
by no means follows that such an adjudication is final, because no re- 
view is expressly given by the act. 

It is the duty, as it is doubtless one of the necessary and incidental 
powers of the court, to see to the proper and legal discharge by its in- 
ferior officers of their duties. The clerk, as one of the officers of the 
court> is in all things, and in none more so than in the formal entry of 
the judgment which is pronounced by the court, under the direction of 
the court. The court has, as one of its incidental powers, the same 
right to control his actions and compel him properly to perform his 
duties, that it has to regulate its practice, govern and control the attor- 
neys, and finally to adjudicate upon and settle the rights of the suitors. 
This power cannot be taken from the court, except by express legislation. 

The defendant is not at this time entitled to have an order upon the 
plaintiff for the payment of his costs of the December and January cir- 
cuits. If the plaintiff, upon a reasonable application, would have been 
liable to pay them, and I have but little doubt of his liability to pay the 
costs of the December circuit, (18 Wend. Rep. 519,) the motion should 
have been made the first opportunity after the adjournment of the 
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circuit. (5 W. B. 82 ; Innes v. Van Epps, 1 How. Pr. Rep. 105 ; 2 W. 
R 288 ; 7 W. R. 519.) The defendant must be held to have waived 
his right to the costs of the circuits at which the cause was not tried. 
But the plaintiff was clearly not entitled to the fees for the attendance 
of his witnesses at those circuits. He had called the defendant there 
upon his notice, and had it in his power to try the cause, and if for any 
reason he did not choose to do so, the defendant cannot be charged with 
the costs of the circuit (Titus v. BuUen, 6 W. R 562 ; Leaven v. Lush, 
3 W. R 305 ; Shewn v. Lansing, 3 Denio, 259 ; WiUard v. Earbeck, 
id. 260 ; Purdy v. Morgan, 2 How. Pr. Rep. 149.) The fee of serving 
the complaint was not taxable unless it was served by the sheriff, and 
then it was taxable as sheriff's fees. 

The next question is as to the sufficiency of the notice of the time and 
place at which the amount of costs would be settled by the clerk. If 
the notice were technically sufficient, still I think the practice adopted 
in this case was overreaching and oppressive, and should not be upheld. 
(Smith v. Brown, 2 W. R. 245.) It was doubtless adopted to prevent 
any objections to the illegal items included in the costs. But I think 
the notice insufficient. By the practice of the late Court of Chancery, 
a service of a summons requiring a two days' service on Saturday, for 
Monday was not a good service. (1 Hoff. Ch'y. Pr. 518.) By the rules 
of that court, the day of the hearing (Monday) would have been excluded 
in the computation, and by that method, Sunday being the last day of the 
running of the notice, should be excluded ; ( Vanderberg v. Van Bensse- 
her, 6 Paige, 147.) Rule 63 of this court adopts a different rule, and ex- 
cludes the day of service, and this rule is not inconsistent with the Code of 
Procedure, (§ 407,) and still governs the practice of the court (§ 469) in 
cases to which it is applicable. I do not think it is applicable to a case 
like the present. The time for the service of the costs and notice is fixed 
by statute, and the law makers designed that the party should have notice 
of two fiill days, and that he should have two business days in which to 
prepare his objections to the costs, and be enabled to attend and make 
them. If Sunday is to be included and counted as one of those days, he 
has in effect but one day's notice, or perhaps, as in this case, if notice is 
served on Saturday night, after an attorney has left his office, for an early 
hour on Monday morning, he has no notice at all. There was in this 
case no available notice of the time and place of the settlement of the 
amount of the costs. In the computation of the time fixed by statute for 
the performance of an act or within which an act is to be or may be 
done : if the time so fixed is less than a week, Sunday should not ordina- 
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rily be estimated as a part of the time if it should happen to intervene. 
The intention will be held to be that the foil number of business days 
mentioned by the statute, should be allowed to the party, unless a dif- 
ferent intention is apparent from the act itself. A different rule holds 
when one or more Sundays must necessarily come within the time fixed 
by the statute. (2 Hill, 375 ; Thayer v. Fdt, 4 Pick. 864.) The pro- 
ceedings of the plaintiff were, therefore, irregular, as well as oppressive, 
and must be set aside. Costs of the motion would be granted, had not 
the defendant asked more in his notice than he is entitled to> and for 
this reason costs are not granted. {Bates v. Loomis, 5W.R 78.) 

This part of the motion is granted, unless plaintiff's attorney stipu- 
lates to deduct $24.32 from the amount of the costs included in the 
judgment, and if such deduction is made, then the motion is denied 
without costs to either party. 



James Hovey and wife vs. James M'Crea. 

In the computation of time for service of notice of motion, Ac, five days is sufficient (under 
the code) for any number of miles under one hundred. The code intending to require five 
days' notice for fifty miles, and six days for (additional fifty,) one hundred miles, and so on. 

An injunction cannot be granted (on motion) under the first branch of § 192 of the code 
(original) without the complaint contains a demand for it, as part of the relief sought Nor 
can it be granted under the second branch of that section, unless the act to be prevented 
shall "tend to render the judgment," which is sought to be obtained, "ineffectual." ft 
seems that, under this latter branch of the section 192, the necessity should arise during 
litigation. 

Thus, where plaintiffs moved for an injunction, to restrain the defendant from proceeding in 
action of ejectment, and demanded in their complaint (after setting out an agreement to 
convey the premises to plaintiffs,) relief as follows : " Wherefore, the said plaintifffe demand 
judgment that said J. M'C. shall fulfil his said agreement, and give them a deed of the 
above described premises, and that their costs be awarded to them on this complaint 11 
J5feW, that an injunction could not be granted under the code, § 192. 

/&. Lawrence Special Term, December, 1848. 
Mr. Bussell, ybr plaintiff. 
Mr. Dabt, for defendant 
Sand, Justice. — This is a motion for an injunction to restrain tlje 
defendant from proceeding in an action brought by rnm to recover two 
parcels of land which plaintdffe say should be conveyed to them. The 
complaint alleges that the defendant made an agreement with the plain- 
tiffs, by which he was to convey about 25 acres to James Hovey, and 
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also a smaller piece to his wife for life, all for a gross sum. If the con- 
tract was in fact made with, both of the plaintiffs, as the piece agreed 
to be conveyed to the wife was a building spot, contiguous to the other; 
probably she will not be willing to take a conveyance of that unless the 
other shall also be conveyed to her husband; and perhaps she may be 
entitled to join him as co-plaintiff under the code, in a suit for both 
pieces. If the complaint is true, there may be such part-performance 
bb prima facie entitles the parties to a deed. Admitting all this to be 
so, are the plaintiffs entitled to an injunction on this motion ? 

The first objection is, that Canton is over ninety miles from the resi- 
dence of the defendant's attorney, though less than one hundred miles. 
The code, (§ 374) requires the service to be five days "if the person to 
be served reside within fifty miles of the place where the hearing is to 
be had; and, for every additional fifty miles, one day shall be added to 
the time of notice." "There is not an additional fift/ miles," although 
nearly so, and a part of a day cannot be added to the time. The lan- 
guage of the code is not clear, but I think five days must answer for any 
distance under one hundred miles. If forty-nine be the highest whole 
number within fifty days, fifty added thereto will make ninety-nine. 
But I can not think this the true construction. " Within " means, here, 
"not exceeding," "not beyond," which are some of the definitions given 
by Webster : and the spirit of the act is, that fifty miles require five 
days, and one hundred miles six days, and so on. If I am right, then 
five days' notice in this case was sufficient. 

The next question is on the merits of the motion. The complaint 
does not demand an injunction. The demand of relief is very brief and 
is as follows : " Wherefore, the said plaintiffs demand judgment that 
said James M'Crea shall fulfil his said agreement, and give them a deed 
of the above described premises, and that their costs be awarded to them 
on this complaint." Section 192, of the code, directs that when it shall 
appear by the complaint, that the plaintiff is entitled to the relief demand- 
ed, such relief or any part thereof consists in restraining the commission 
or continuance of some act of the defendant, the commission or continu- 
ance of which, during the litigation, would produce great or irreparable 
injury to the plaintiff; or where, during the litigation, it shall appear that 
the defendant is doing, or threatens, or is about to do, some act in viola- 
tion of the plaintiff's rights, respecting the subject of the action, and tend- 
ing to Tender the judgment ineffectual. A temporary injunction may be 
granted to restrain such act." The 193d section enacts that "the injunc- 
tion may be granted at the time of commencing the action, or at any time 
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afterwards, before judgment upon its appearing satisfactorily to the 
judge by the affidavit of the plaintiff; or of any other person, that suffi- 
cient grounds exist therefor. A copy of the affidavit must be served 
-with the injunction." The power to grant the injunction, bo far m thai 
power depends upon the code, is found in the section 192. By that it 
may be exercised, as I understand it, though the provisions are rather 
obscure, in two classes of cases: 1st, where an injunction is prayed lor 
in the complaint and the act sought to be restrained, will, during the 
litigation, produce great or irreparable injury ; 2d, where during the 
litigation it shall appear that some act is being done or threatened, or 
about to be done, violating plaintiff's rights, and tending to render 
the judgment ineffectual The first class of cases evidently requires 
that the cause or necessity of the injunction should exist when the 
action is commenced, and in that case an injunction must be the relief 
" demanded," or a part of that relie£ This means the relief demanded 
in the complaint, not that asked for on the action. In this case the act 
of the defendant in getting possession by ejectment could not do " irre- 
parable injury" to the plaintiffs, but if they have paid or tendered all 
the purchase-money, and built on the premises and possessed it for six 
years, and are entitled to a deed, it might do " great" injury to put 
them out of possession, and that is sufficient cause if there were no other 
objection. But the omission of the proper demand for relief) renders 
the first branch of the § 192 inapplicable. 

Nor does the last branch of the same section aid the plaintiffs. The 
act to be prevented must "tend to render the judgment," which the 
plaintiff is seeking to obtain, " ineffectual," which is not this case. In 
addition to this, I am not certain but the necessity for an inj unction should 
arise during litigation. The language is " where during litigation it 
shall appear that the defendant is doing, or threatens, or is about to do" 
the act This is analogous to the former practice. As a general rule, 
an injunction could only be issued on filing an injunction bill, that is, a 
bill asking for an injunction in the prayer for relief and for process. But 
where the court, having full cognizance of the matter, has by its own de- 
cree taken it into its own hands, it will interfere by its injunction to 
prevent injury to the property, either by the parties litigant or others, 
although there is no injunction prayed by the bill. (Daniels' Ch. Pr. 
1884; Matter of Hemiup, 2 Paige, 819; 8 Sim. 278; 1 Barb. Ch. P. 
619; 1 Holt Ch. Pr. 77 ; Clark v. Jvdxm, 2 Ba*b. S. C. B. 90, and 
cases there cited.) It is safer, in a matter so important as the granting 
of an injunction, to follow the beaten path of long experience, where 
it can be done without violating the provisions of the statute. 
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The 198d section, I do not think, dispenses with the requirements of 
$ 192. It probably was intended the motion might be made upon affi- 
davit, but the necessary iacts, the "sufficient grounds" to bring the case 
within § 192, should be set forth. Whether § 198 prescribes the only 
manner of making the motion, or leaves the former practice in force, 
it is not necessary here to decide. It may be added that, in a case of 
this kind, I think security should be required under § 195. Had the 
complaint been filed in the cause after a verdict in the first suit, another 
statute would have applied. The motion must be denied. 



SUPEEME COURT. 
In the matter of Robert Pattebsok, an habitual drunkard. 

Aa to acts done by a lunatic or drunkard before' the issuftg of a commission, and which are 
overreached by the retrospective finding of the jury, the inquisition is only presumptive, 
and not conclusive evidence of incapacity. But all gifts and contracts made by him after 
the actual finding of the inquisition, and until he is permitted to resume the control of his 
property, are utterly void. 

While, therefore, the commission remains unrevoked, the lunatic or habitual drunkard cannot 
make a valid will without permission of the court The existence of the commission will 
be held conclusive against the validity of the will. 

An application to the court for an order to remove this technical objection is addressed to 
the discretion of the court, and may be made ex parte, or on notice to the committee and 
next of kin, as the court shall direct. 

Albany General Term, March, 1849. — Before Justices Habris, Watson, 
and Pabker. This was an appeal from an order of Mr. Justice Wat- 
son denying a motion to set aside an ex parte order allowed by him at 
chambers, suspending an inquisition of habitual drunkenness, &c., against 
Eobert Patterson, so far as to permit him to make a will. 

On the 17th of December, 1847, Patterson was found to be incapable of 
managing his affairs in consequence of habitual drunkenness, and a com- 
mittee was appointed on the 6th January following. The order permit- 
ting him to make a will was made on the 26th April, 1848, on a personal 
examination of Patterson, and on several affidavits showing his entire ab- 
stinence from the use of liquors since the execution of the commission, 
and his competency in other respects to make a will, and was made with- 
out notice to the committee or next of kin. Patterson died on the 8th of 
February, 1849, pending an application to have his property restored to 
him, and leaving a will wherein he devised all his real estate, consisting 
of a farm of about 200 acres of land, to his executors in trust to pay the 
legacies therein mentioned. The probate of the will was opposed by 
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four of the heirB-at-law, in whose behalf the motion was made to vacate 
the order permitting Patterson to make a wilL 

J. H. Reynolds, for the motion, insisted that the order was irregular 
and improperly allowed; that the committee and heirs-atrlaw were en- 
titled to notice and cited 2 Barb. Ch. R 208., 

G. Van Santvoord, in person, for the executors contended that the 
property of Patterson was vested by the statute in the Court of Chan- 
cery and not in the committee ; that the application was to the discre- 
tion of the court, and the order was obtained merely to remove a tech- 
nical objection ; that the heirs-atrlaw had no interest in the estate in Pat- 
terson's, life time and were not adverse parties, and therefore not entitled 
to notice of the order ; that an inquisition of lunacy did not per se create 
an incapacity to make a valid will, and that this court should not set aside 
an order merely to make a party to interpose a technical objection. He 
cited Stewarts Iters, v. Lispenard, 26 Wend. 255 ; Stone v. Damon, 12 
Mass.B.488; 2 John. Ch. B. 247 ; 1 Hill, 97; 2 K S. 3d ed. 114, 118. 

By the Court. Parkek, Justice. — The first question to be determin- 
ed is whether Patterson could make a valid will, during the existence 
of the commission, without permission of the court 

In White v. Palmer, 4 Mass. B. 147, it was intimated by Parsons, 
chief justice, that a letter of guardianship of a person adjudged to be 
non compos so long as it remained unrevoked was conclusive evidence of 
his insanity ; but upon that point, the court declined to give any opi- 
nion, and the cause was decided on the ground that the letter of guar- 
dianship was prima Jade evidence that the ward was not of sound mind. 
In the late case of Stone v. Damon, 12 Mass. R 488, the same court 
held, that if a lunatic under guardianship be restored to his reason, he 
may make a will although the letters of guardianship be unrepealed. 
In such case, the burthen of proving a restoration to reason, was cast 
on the person claiming under the will. The rule seems therefore to be 
settled in Massachusetts, that the letter of guardianship is only prima 
facie evidence of insanity, as to acts done after the date of the decree 
appointing the guardian. 

But I think a different rule has been established in this state. In 
VAmoureux v. Orosby, 2 Paige, 422, the chancellor held that as to acts 
done by the lunatic or drunkard, before the issuing of the commission, and 
which are overreached by the retrospective finding of the jury, the in- 
quisition is only presumptive, and not conclusive evidence of incapacity ; 
but that all gifts of the goods and chattels of theidiot, lunaticor drunkard, 
and all bonds and other contracts, made by him after the actual finding 
of the inquisition declaring his incompetency, and until he is permitted 
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to assume the control of bis property by the permission of the court axe 
utterly void (See, also, Beverly's case, 4 Coke's R 126 ; b. 127, a.) 

In the matter of Burr, a lunatic, 2 Barb. Ch. Rep. 208, this doctrine 
was applied, and the court made an order permitting Burr to make a 
will, and providing for his protection against the exercise of any undue 
influence. 

I do not think, therefore, that Patterson could, in this case, have 
made a valid last will and testament, while the commission remained 
unrevoked, without the order of the court permitting him to do so. 
The existence of the commission presented a technical objection which 
it was necessary to remove. 

It is objected in this case, that the order of Mr. Justice Watson, 
made on the 26th of April, 1848, by which the commission was so far 
modified as to permit Patterson to make a will, was irregular and void, 
because it was made ex parte. On whom should notice have been 
served ? The committee had no interest in the matter : and 41* chil- 
dren who now apply to the court were not then the heirs of Patterson. 
Nemo est lucres tnventis. I think they had not a right to notice, but that 
it was entirely a matter of discretion in the justice, whether to require 
notice to be given ; and if given, to say to whom it should be directed ; 
and that the order made would be equally obligatory, whether made 
with or without notice. In many cases it may be proper to consult the 
family and friends of the drunkard, as well as the committee. It hap- 
pens that the justice satisfied himself of the competency of Patterson, 
by personal examination, and by conversation with him, and satisfac- 
tory evidence was produced of his entire abstinence from the use of 
intoxicating liquors, since the execution of the commission. 

The real and personal property of a person found incapable managing 
his affairs, in consequence of habitual drunkenness, is in the care and 
custody of the Supreme Court, and not of the committee, who is a mere 
bailiff acting under the authority and direction of the court, and an appli- 
cation for an order to allow him to make a will, is addressed to the dis- 
cretion of the court, and we think such an order may, if the court think 
proper, be made without notice to the committee or the next of kin. 

The order appealed from must therefore be affirmed. 



The People vs. Van Pelt. 

» 

An indictment found on a penal statute, should state the precise words of that part of the 
statute defining the offence. It is settled law, that equivalent words are insufficient 
(See authorities cited in this case.) 
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EM, thai an indictment found under the act of Kay 14, 1845, for Belling by retail any in- 
toxicating or spirituous liquors or wines, Ac could not be supported under the 15th section 
of the act of 1830, prohibiting the sale of any strong or spirituous liquors or wines in any 
quantify less than five gallons at a time, without a license. 

Where a penal statute is repealed, the penalty is gone though the repeal takes place while the 
prosecution for it is pending. 

Kxrujs county Oyer and Terminer. — Before Judge Strong and Justices 
Hughes and Wright, December 15&, 1848. The defendant had been 
indicted during the pendency of the act relating to excise and to licensing 
retailers of intoxicating liquors, passed May 14th, 1845, for selling by 
retail strong and spirituous liquors and wines, in Brooklyn, after the 
electors of the city had voted, pursuant to the third section of that act, 
that no license should be granted for such purposes. There had been 
no trial, and it was moved in behalf of the defendant that the indictment 
should be quashed on the ground that the statute under which it had 
been fbupd had been repealed. 

The motion was argued by Mr. Waring for the defendant, and Mr. 
Dueyea, district attorney, for the people. 

Strong, Justice. — It has been argued in behalf of the prosecution that 
the indictment is valid under the provisions of the act relating to excise 
incorporated in the Eevised Statutes of 1830, and can be sustained not- 
withstanding the repeal of the act of 1845. The 15th section of the act 
of 1830, prohibits the sale of any strong or spirituous liquors or any 
wines in any quantity less than five gallons at a time, without a license. 
There is no charge in the indictment in question for selling in any quan- 
tity less than five gallons at a time. The only direct allegation in refer- 
ence to quantity is that the defendant sold by retail That would be ap- 
propriate under the act of 1845, but would be insufficient in an indict- 
ment found on the 15th section of the act of 1830. A sale by retail is 
not necessarily in a quantity less than five gallons, and even if it was, 
that would not dispense with the necessity of inserting in the indictment 
the precise words of that part of the statute defining the offence. It has 
long been the settled law that equivalent words are insufficient. (1st 
Chitty's Criminal law, 218 to 286 ; 1 East. 157 ; 1 Leach Criminal 
Law, 82, 556 ; Hawkins 7 Pleas of the Crown, b. 2, ch. 25, § 110.) 

The 16th section of the act of 1830, prohibits the sale of any strong 
and spirituous liquors or wines, to be drank in the houses &c. of the 
vendor without a tavern-keeper's license. There is no charge in the 
indictment found in this case, that the defendant sold any liquor to be 
drank in his house or in any place mentioned in the prohibition contained 
in the section which I have last quoted, there is no other offence specified 
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in the act of 1880, and consequently the indictment in question cannot be 
supported under that act. I am inclined to think that the prohibitory 
clauses of the act of 1830, became inapplicable to the city of Brooklyn 
after the electors had voted that no license should be granted in that city, 
except to determine the species of offence, and the extent of punishment 
for any violation of the 5th section of the act of 1845. That section 
provides that, whenever the electors of any city or town shall have de- 
termined that no license shall be granted in such city or town, whoever 
shall sell by retail any intoxicating or spirituous liquors or wines, or in 
any manner or by any device, shall sell by retail within such city or 
town, shall be liable to all the penalties imposed by the excise law of 
1830. It describes and provides for a general class of offences which 
includes all sales by retail except by physicians for medical purposes. It 
became a substitute for, and (if I may use the expression) absorbed the 
prohibitory clauses of the act of 1830. There were some changes, too, 
not merely verbal but substantial ; " intoxicating " was substituted for 
" strong," " retail" for " quantities less than five gallons* and the reference 
to licenses was wholly omitted, as it should be, as no licenses could be 
granted after the electors had voted against them. The prohibition con- 
tained in the act of 1845 was positive, not, as in the act of 1830, condi- 
tional. The alterations were so considerable that the provisions of the 
act of 1845 could not be considered as cumulative, but were so far 
elemental as to change the identity of the offences, and those specified 
in the act of 1830 no longer existed, except as they were incorporated 
in a modified form in the more recent statute. If I am right in my last 
position, it follows that after the vote of the electors of Brooklyn against 
licenses, no valid indictment could be found for offences alleged to have 
been committed there under the act of 1830. The learned and able 
jurist, who was district attorney at the time when the indictment in ques- 
tion was drawn, probably entertained the same opinion, as it is evidently 
wholly based upon the act of 1845. There is but one departure in the 
use of the word " strong" instead of the word " intoxicating" to charac- 
terize the liquors sold. If such liquors were strong, they were undoubt- 
edly intoxicating, and that might be, in the opinion of a non-professional 
man, sufficient, but the technical rule to which I have alluded, that the 
very words used in the statute to describe the offence, must be inserted in 
the indictment might be fatal to that now under consideration. It is not 
necessary, however, to decide that question here. 

It is very clear that if this indictment can be supported at all, it must 
be under the act of 1845. I have already said, that it is at least doubtful 
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whether it was drawn strictly in compliance with the provisions of that 
act But if it had been free from all objections at the time when it was 
presented, it can not now be sustained, as the act of 1845 has been un- 
conditionally repealed. I take it to be the settled rule, that where a 
penal statute is repealed, the penalty is gone, though the repeal takes 
place while the prosecution for it is pending. In the case of Keyv. Oar* 
diner, 4 Moore and Payne's Reports, 841, 851, the late Chief Justice 
Tindall said: "Itake the effect of a repealing statute to be to obliterate 
the statute repealed as completely from the records of the parliament as 
if it had never passed, and that it must be considered as a law that never 
existed, except for the purpose of those actions or suits which were com* 
menced, prosecuted, and concluded whilst it was an existing law." The 
same opinion is expressed and ably supported by Judge Gowen, in the 
case of Butler v. Palmer, 1 Hill, 824, and by Judge Whittlesey, in pro 
nouncing the judgment of the late Supreme Court in the cases cited on 
the argument As a general rule it would be obviously unjust to pun- 
ish one for an act which the law no longer considers as criminal. The 
reason for the rule may not apply with much force to this case, but it is 
a sound principle that no law should be bent to suit individual cases. 
It is certainly most desirable to suppress by all suitable means the evils 
of intemperance, and we accordingly instructed the grand jury at the 
commencement of the present term, to make diligent inquiries on the 
subject, and to present for trial all persons who should be proved to their 
satisfaction to have been guilty of any infraction of the existing law. An 
injunction with which, much to our satisfaction, they have faithfully com- 
plied. But we can not, even in the support (if support it may be called,) 
of the best of causes, dispense with a rule of law which we find laid 
down by the greatest authorities, and nowhere controverted. The con- 
sequence is, that the indictment in question having no longer any foun- 
dation upon which it can stand, must be quashed. 



SUPREME COURT. 

Jeremiah Van Valkenbubgh and Elizabeth Van Valkenbttrgh, 
vs. George N. Allendorph, Catharine E. Allendorph and John 
Mynders et al. 

Jt item that judgment may now be entered upon the report of referees upon the whole issue 
without the aid of a judge. But whether in cases coming within § 306, (amended code,) 
referees can pass upon the question of costs. Quaere. 

If power can be given to a referee. to dispose of the question of costs in equity suits 
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pending on the first of July, 1848, the authority should be distinctly expressed in the or* 

der of reference. 

Jtensaelaer Special Term, June, 1849. — The bill in this cause was filed 
previous to July 1, 1848, to foreclose a mortgage given in 1887, due and 
payable in 1844. Defendants Allendorphs put in answer to the amount 
due, and John Mynders as to the priority of his mortgage, to the plain- 
tiffs' mortgage. An order of reference was entered by consent, refer- 
ring it to a sole referee, " to hear the proofe and allegations of the parties, 
and to determine the matters in controversy in this suit" 
John Fitch, for plffs. 
Anson Bingham, for defis. 

On the argument upon the proofe, the referee intimated his intention 
to report upon the question of costs, whereupon the plaintiffs' attorney 
made a motion to amend the order of reference, so as to confine the re- 
feree to the questions of amount due, and priority of the mortgages only. 

Hand, Justice. — Section 202 of the code (now substituted for § 227,) 
has perhaps altered what I considered the correct practice when Deming 
v. Irbst, was decided. That alteration alone would have hardly made 
the difference, as it required the judgment upon the report to be entered 
in the same manner as if the action had been tried by the court; and in 
that case judgment must be entered upon the direction of a single judge. 
(§§ 267, 278.) But taken in connection with § 278, 1 am inclined to the 
opinion that judgment can now be entered upon a report of referees 
upon the whole issue, without the aid of a judge. But whether in cases 
coming within § 806, the referee 'can pass upon the question of costs, 
settle the decree, &a, it is not now necessary to decide. 

But this suit was pending on the 1st of July, 1848, and § 5 of the 
amended supplementary act is applicable thereto. The order of refer- 
ence in this case empowered the referee to hear the proofe and allegations 
of the parties, and determine the matters in controversy. But the ques- 
tion of costs I do not think one of the matters referred. The report, it 
is true, stands as the decision of the court, the same as though the cause 
or issue had been determined by the court at a special term. This lan- 
guage is veTy broad, but when taken in connection with § 421 of the 
' code, and § 8 of the amended supplementary act, I do not think that all 
the former practice in " existing suits " is so far abrogated, that the re- 
feree, under such an order, can decide all incidental questions, as of 
costs, &c., thereon. If power to dispose of the question of costs, can be 
given to a referee in such cases, I think the authority should be dis- 
tinctly expressed in the order of reference. If this view is correct, no 
amendment of the order of reference is necessary. 
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SUPREME COURT. 
Robert Gamble vs. William C. Beat-tie. 

Where an answer was verified in pursuance of § 133 of the original code, and served on the 
11th day of April, 1849, the day of the passage of the amended code, held, that the an- 
swer was properly verified — the complaint having been verified in the same way. 

HM, also, that the amended code should be construed to take effect twenty days after its pas- 
sage. That the last section of the amended code should be considered as a portion of the 
original code, and applicable to such portions of the amended code as existed prior to 
April 11, 1849. By considering the amended code as a substitute for the original, to take 
effect on the 1st of July, 1848, would be to give it a retrospective effect, contrary to the 
settled principles applicable to the construction of statutes. 

Dutchess Special Term, June, 1849. The complaint was founded upon 
a promissory note and verified by the oath of the plaintiff's attorney 
to the effect that he belieyed.it to be true, and it was served on the 24th 
March. 1849. 2 

The answer denies the substaz^ce of the complaint and sets up pay- 
ment^ and is .verified in the same manner by the attorney for the de- 
fendant. It was served on the 11th day of April, 1849, the day on 
which the; amended code was passed. 

On the 30th day of April, the plaintiff disregarding the answer, per- 
fected judgment for the amount claimed by him. 

The defendant now moves to set aside this judgment. 

E. H. Brewster, for defendant. 
J. W. BROWK, for plaintiff. 

Barculo, Justice. — It is first necessary to determine whether the 
code abolished the 92d rule requiring a special verification to a plea in 
bar to a declaration upon a written instrument or record. That rule 
refers to declarations and pleas which the code has abolished. The latter 
had also adopted a new mode of verification applicable to all cases of 
complaints and answers, whether the action be founded upon a written 
instrument or not. I think, therefore, that the answer was sufficiently 
verified so far as the old code is concerned. 

But is insisted that the amended code being passed on the same day, 
must be deemed to have been in force the whole of that day ; and that 
therefore the new mode of verification prescribed by section 157 must 
govern. 

It is very clear that this answer is not verified according to the section 
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last cited But it is not by any means so clear that the defendant was 
bound to verify it in that manner. There is no provision in the amend- 
ed code declaring that it shall take effect immediately. It follows, there- 
fore, that it went into effect twenty days after its enactment, or on the 
firat day of July, 1848. 

This latter construction, I understand, was designed by one of the 
principal framers of the act ; but it seems hardly consistent with the 
settled principles applicable to the construction of statutes. It seems to 
me that it will be more consistent with the general objects of the Legis- 
lature to consider the last section of the amended code as a portion of 
the old code, and applicable to such portions of the new code as existed 
prior to the 11th of April, 1849. To adopt the other view, and deem 
the amended code a substitute and put in the place of the former one, 
which is thereby obliterated, would be giving a retrospective effect to 
the law which must produce great confusion and work no little mischief. 
For notwithstanding the supposed intuition of modern law makers, it 
can hardly be conceived, I apprehend, that suitors can as yet foresee, 
and govern themselves by future act» of legislation. I am inclined, 
therefore, to construe the act as taking effect twenty days after its pas- 
sage. 

This conclusion is not, however, necessary to the decision of this case. 
For if the amended code is held to have effect from the first of July, 1848, 
it will not save the plaintiff's judgment. The amended code does not 
require the answer to be verified at all unless the complaint is duly 
verified. If, therefore, this act was in force in March, the complaint is 
not duly verified, and consequently the answer is good without any 
verification. 

I shall therefore direct this judgment to be set aside and allow the 
plaintiff twenty days to reply to the answer. But as this is one of 
those mistakes naturally arising from an ill-digested and ever- varying 
code, he is not to be charged with costs of this motion. 



SUPBEME COUBT. 
Robert S. Livingston against Philip B. Miller. 

Costs of appeal ($45) to the general term, upon a bill of exceptions taken at the circuit, may 
be allowed to a plaintiff upon a final recovery, where the action comes within those men- 
tioned in § 304 of the amended code. The last clause of sub. 6, of section 307 of the 
amended code must be rejected as repugnant to the other provisions, and the latter must 
prevail. 
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Dutchess Special Term, June, 1849. — This action was commenced under 
the code, and tried at the last December circuit in Columbia. The 
plaintiff obtained a verdict upon which a judgment was rendered. The 
defendant made a bill of exceptions and appealed to the general term. 
The cause was argued, and decided in favor of the plaintiff, at the gene- 
ral term held in Poughkeepsie in May last. In entering up final judg- 
ment, the clerk inserted $46 for the plaintiff's costs on the appeal. 

The defendant's counsel now moves to strike out the costs on the 
appeal on the ground that the amended code does not give costs on an 
appeal from a judgment 

Wm. Eno, for defendant 
Jno. Thompson, for plaintiff. 

Barculo, Justice. — I have no doubt of the power of this court, at a 
special term, to entertain a motion of this kind and review and correct 
the proceedings of the clerks in entering up judgments, and inserting 
the costs of the party entitled thereto. I shall therefore briefly examine 
the question whether costs are allowable on an appeal to the general term 
from a judgment entered upon the direction of a single justice. 

By the original code (§ 262, sub. 5) costs in suits on an appeal were 
clearly given. But the amended code has added to that subdivision 
the words, " but this provision shall not apply to appeals in cases other 
than those mentioned in section 849." Section 849 does not include 
or relate to appeals from judgments entered upon the direction of a 
single justice. Standing, therefore, upon this subdivision alone, it 
would be impossible to avoid the conclusion that no costs were allowa- 
ble upon such appeals. For, although such a result might be opposed 
to our views of justice and propriety, this is by no means sufficient to 
authorize us to disregard or alter a statute which speaks intelligibly. 
Nor do I think that we can safely say that the Legislature have made a 
mistake and inserted the word " hot" instead of " only," as has been 
suggested. Such violence can only be done to a statute which is not 
intelligible without an alteration. 

But there is another principle in the construction of statutes which 
must govern this case. Section 804 gives costs absolutely to a plaintiff 
upon a recovery in certain cases, of which this is one. That these costs 
will attach to the suit in whatever stage the judgment may be entered, 
whether on the direction of a single justice, or on appeal, is a proposition 
too plain to admit of discussion, in the absence of any other statutory 
provision. The only exception to this absolute right to costs is found 
in section 806, which makes costs on appeals discretionary in cases of 
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granting a new trial and when a judgment shall be affirmed in part and 
reversed in part. 

Applied to the case before us, section 304 gives the plaintiff the right 
to his costs on the appeal. The only remaining difficulty is, to ascer- 
tain the amount of those costs. This is to be done by a reference to 
the original code, which fixed the amount as charged in this bill. The 
last clause of sub. 6 of section 307 of the amended code being repug- 
nant to the other provisions, must give way and the latter prevail ; or, 
in other words, the amendment to sub. 5 of section 262 of the original 
code, which is contained in sub. 6 of section 307 of the amended code, 
must be rejected as repugnant to the preceding provisions, and the ori- 
ginal reading must prevail. 

The motion must therefore be denied, but without costs. 



SUPREME COURT. 
John McNamara agt. Joseph L. Biteley. 

Where title is set up in a Justice's Court by answer, under the code of 1849, and a new suit 
is instituted in the Supreme Court, for the same cause of action to which the defendant 
interposes the same answer as before the justice, a reply in this court on the part of the 
plaintiff is not necessary ; and if put in, will be struck out on motion. 

The case of Royce v. Brovm, 3 Howard's Sp. T. Rep. 391, was under the code of 1848, , 

which has been altered as to the code of 1849, as to pleadings in causes arising in Justices' 
Court. 

Under the code of 1849, a reply to an answer in the Justice's Court is not necessary, in any 
case. The cause is at issue before the justice without it. 

In April last the plaintiff commenced an action before a justice of 
the peace of the county of Saratoga. On the joining of the issue, the 
plaintiff complained against the defendant as follows : " The plaintiff 
complains and says that on or about the second day of March, 1849, 
he purchased of one John 'Haley, for a valuable consideration, a dwel- 
ling-house or shanty, situate in the town of Moreau in the county of 
Saratoga, that the said defendant has since that time taken down and 
converted a part, or all of the said shanty, belonging to the plaintiff, to 
his own use, to the great damage and injury of the plaintiff. Where- 
upon the plaintiff demands judgment against the defendant for fifteen 
dollars, with interest from the first day of April, 1849." Signed, &c. 
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The answer of the defendant was in writing, as follows : " Defendant 
answers the complaint in this cause, and says that the shanty referred 
to in complaint was not the property of the plaintiff. That said shanty 
was on the lands of the defendant and a part of the realty ; that said 
shanty was unoccupied and was not leased, let, or in any way conveyed 
to said plaintiff; that John Haley never owned said shanty, or had a 
deed or conveyance of the same, or authority to sell the same to plain- 
tiff or any one ; that defendant never converted any stuff of plaintiff's 
to his use." Signed, &c. 

This answer was delivered to the justice, who countersigned the 
same, and delivered it to the plaintiff. The defendant also gave the 
written undertaking required by § 56 of the Code of Procedure, and 
the suit was thereupon discontinued before the justice. 

About the 10th of May the plaintiff commenced an action in this 
court for the same cause of action as before the justice, and deposited 
with the justice a summons and complaint, as required by the code, the 
said complaint being in substance the same as that before the justice. 
The defendant, on the 19th of May, gave an admission of service, and 
on the 30th May served a copy of his answer, being the same in sub- 
stance as the one used before the justice. The plaintiff afterwards, and 
within the time required for that purpose, served a reply to the said an- 
swer, in substance as follows : " The above-named plaintiff replies to 
the answer of the above-named defendant, and says that the shanty re- 
ferred to in the complaint was the property of the plaintiff, and that 
John Haley, of whom the plaintiff purchased the same, had a right to 
sell and convey the shanty to the plaintiff, he, the said Haley, being 
the lawful owner of the said shanty at the time that he conveyed the 
same to the plaintiff. 

"And the plaintiff further replies, that if the said shanty was upon the 
lands of the defendant, it was put there by the consent of the defendant, 
with the express understanding that the owner of the said shanty might 
remove the same from the premises of the defendant, and that the same 
was not to become a part of the defendant's realty, and that the de- 
fendant was not to have any claim upon, or exercise any control over 
the said shanty. 

"And the plaintiff alleges that the defendant has converted the said 
shanty as stated in the complaint ; and that the said shanty, at the time 
of such conversion, was the property of the plaintiff." Signed, &c. 

A motion was made by the plaintiff before Willard, J., at special 
term, to strike out said reply. 

A. D. Wait, far the plaintiff, contended that the reply was a depart- 
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ure from the complaint He insisted that after the answer was put in 
before the justice, the plaintiff should have amended the complaint, and 
then the justice would have had jurisdiction. He cited the People, Ac. 
v. Rensselaer Common Pleas, 2 Wend. 647 ; Tuthill v. Clark, 11 Wend. 
644 ; and 12 Wend. 207 ; and Brotherscm v. Wright, 15 Wend. 237. 

A. Meeker, contra, cited Code of Procedure, § 56-63. 

Willard, Justice. — The action before the justice, according to the 
former classification of actions, was trover for a shanty. It contained 
but one count, setting up, in the briefest form, the ownership of the 
plaintiff and the conversion by the defendant Under the act for the 
recovery of debts to the value of twenty-five dollars, passed April 5, 
1813, the plea of title could only be interposed before a justice in an 
action of trespass on land or other real estate, and if the title to land in 
other actions, came in question, the justice was ousted of jurisdiction 
without plea. (1 R L. 887, 388, § 1-7.) The 9th section of the act 
of 1824, which extended the jurisdiction of justices of the peace to fifty 
dollars, allowed the plea of title to be interposed in any action wherein 
the title should come in question, and in other respects left the jurisdic- 
tion as before. The Bevised Statutes contain the same provisions, with 
some slight modifications. ( 2 B. S. 286, 237, §§ 59-66,) and the same 
sections are re-enacted in the Code of Procedure, with some trifling 
changes in the phraseology. (Code of Procedure, §§ 55-63.) By the 
existing law, therefore, the defendant may, or may not, at his election 
at the joining of issue in any action before a justice, interpose, by way . 
of defence, in his answer, matter showing that title to land will come in 
question. If the requisite steps be taken, as prescribed in the code, 
and the plaintiff within the time required for that purpose, commences 
an action in this court for the same cause, and complains for the same 
cause of action only on which he relied before the justice, the answer of 
the defendant must be the same which he made before the justice. 
(Code, § 60.) /If the judgment be for the plaintiff, in the Supreme Court, 
he shall recover costs. If it be for the defendant, he shall recover costs, 
except that upon a verdict he shall pay costs to the plaintiff, unless the 
judge certify that the title to real property came in question on the trial. 
(§ 61.) If the plaintiff complains for a different cause of action, or the 
defendant sets up a different defence in his answer, from that used be- 
fore the justice, the proper remedy of the adverse party is by motion to 
this court, to strike out the pleading, and require it to be conformed to 
that which was interposed in the court below. (See per Savage, Ch. J. 
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in Broiherson v. Wright, 15 Wend. «40, and TuthiU v. Clark, 11 Wend. 
642.) 

The defendant was not bound to interpose title as a defence in this 
case, in order to deprive the justice of jurisdiction : for if it should 
appear on the trial, from the plaintiff's own showing, that the title to 
real property was in question, and such title should be disputed by the 
defendant, the justice was required to dismiss the action and to render 
judgment against the plaintiff for his costs. (Code, § 59.) The law 
was the same before the code. (2 B. S. 287, § 68.) In Boyce v. Brown, 
8 Howard's Sp. T. Rep. 891, I intimated that when an action com- 
menced before a justice, and arrested there by an answer setting up 
title, was followed up by an action in this court for the same cause of 
action, the plaintiff must reply to the defendant's answer, or it would 
be taken as admitted. That case arose and was decided under the code 
of 1848, the 57th section of which made the provisions of the act re- 
lative to pleadings, applicable to suits in justices' courts. Hence, every 
material allegation in the answer not specifically controverted in the 
reply must, by § 144 of the code of 1848, be taken as true. But the 
code of 1849, under which the present suit is brought, has omitted the 
57th section of the old code, and substituted for it the 64th section of 
the new code, which limits the pleadings in justices' courts to the com- 
plaint on the part of the plaintiff and the answer on the part of the 
defendant, allowing either party to demur to his adversary's pleading, 
or any part thereof, when it is not sufficiently explicit to enable him to 
understand it, or it contains no cause of action or defence, although it 
be taken to be true. No reply is required or permitted to be interposed 
to an answer, whether it sets up new matter or not And hence the 
168th section of the new code, which is the same as the 144th section 
of the old code, is not applicable to pleadings in justices' courts. The 
answer may contain a denial of the complaint or any part thereof and 
also notice in a plain and direct manner of any facts constituting a de- 
fence. Pleadings are not required to be in any particular form, but 
must be such as to enable a person of common understanding to know 
what is intended. (§ 64, sub. 4, 5.) The answer in this case before 
the justice should be treated merely as denying the plaintiff's cause of 
action, and setting up for the purpose of ousting the justice from juris- 
diction, title in the premises by way of notice. On a new action being 
brought in this court, the 60th section obviously contemplates that the 
complaint and answer shall be as before the justice, without any further 
or additional pleadings. The case of Boyce v. Brown, supra, is not 
applicable to actions under the code of 1849. There is no doubt that 
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one object of the changes in the new' code was to obviate the embar- 
rassments growing out of the application of the rules of pleading to 
justices' courts, some of which were exemplified in that case. 

The reason why, under the code of 1848, and also under the practice 
which preceded it, the plaintiff must reply in this court to the plea of 
title was, that without such reply, the cause would not have been at 
issue in the court below, had it remained there. It was necessary, 
therefore, when it was brought into this court, or into the Court of 
Common Pleas, under the old practice, by a new action for the same 
cause of action, and which, in truth, was a mere continuation of the 
action before the justice, that the pleading should be continued to the 
same point necessary to form an issue in the court below. In short, as 
the pleadings in the two courts were alike, a reply in the court above 
was indispensable. The same mode of reasoning applied to the code 
of 1849, renders a reply unnecessary. The cause was, in fact, at issue 
before the justice and ready for trial the moment the defendant de- 
livered his plea and the undertaking in writing. Had he failed to 
deliver the undertaking, the justice must have proceeded to the trial on 
the issue thus formed. (Code, § 58.) 

The plaintiff in this case was irregular, when he put in a reply in 
this court. He overlooked the alteration which has been made in the 
code of 1849, in the pleadings in justices' courts — and he was thus mis- 
led by the decision in Boyce v. Brown, supra, which is not applicable 
to the existing code. 

It may possibly happen that the defendant may be liable for full 
costs in this court, although the plaintiff may recover only fifteen dot 
lars. This is the penalty he incurs for improperly so pleading as t4 
oust the justice of jurisdiction, if it shall ultimately turn out that title 
does not come in question. The defendant was not bound to plead title. 
He acted at his peril in doing so and must take the consequences. 

The motion to strike out the reply must be granted, but without 
costs for the reasons which have been stated. 



SUPEEME COURT. 

Joseph B. Enos, George W. Tifft and Gurdon Grant vs. Edwin 

Thomas and Alfred A. Hunter. 

A contract executed by E. T., to deliver a certain quantity of wheat to the firm of J. 
B. E. & Co., to be manufactured into flour, Ac. — and A. A. HI, for a valuable con- 
sideration, signed, at the foot of the contract, an undertaking whereby he guaranteed 
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r afuUandperftct performance of the agreement on the part of & T. On dftrnmr to His 
complaint, in an action brought upon the contract by the firm of J. B. E. k Co., against 
EL T. and A. A. H., jointly, held, that the two instruments should be considered as one 
contract, and the defendants, as principal and surety, were therefore properly Joined in the 
same action. Demurrer for that oanse overruled. 

MM, no cause of demurrer to the complaint, because the ?**"»«*"■ claimed 4 saw* mrkm on 
account of the defendants' breach, without setting out an account current with the defend- 
ants. It is sufficient in such a case, after stating the terms of the contract, to state ft 
performance on the part of the plaJntifft, and a Harare on the part of the defendants, spe- 

• drying wherein they have feiled, and then the amount claimed in oonsequence of such 
failure. 

According to (he terms of the contract, drafts were alleged (in the complaint) to have bean 
drawn by E. T. on J. B. E. k Co., and accepted and paid by the plaintiffs, if not in the firm 
name of J. B. E. ft Co., then in the name of O. O n (one of the firm,) as and for the plain- 
tiffs' firm name— held, no cause of demurrer, because it was not alleged that the dafts 
were drawn and paid the firm of J. B. EL & Co., (the plaintiffs) solely. 

Albany Special Term, July, 1849. This was a motion for judgment 
on account of the frivolousness of the demurrer to the complaint The 
complaint sets forth a contract, entered into between plaintiffs, who 
were partners under the firm of J. B. Enos & Co., and the defendant 
Thomas, whereby the latter agreed to deliver to the plaintiffs a certain 
quantity of wheat to be manufactured into flour, for which the plaintiffs 
agreed to return a stipulated quantity of flour. The plaintiffs further 
agreed to accept the drafts of Thomas, drawn on time, to a limited 
amount for which he agreed to put them in funds in time to pay them 
at maturity and upon his failure to do so they were to be at liberty to 
sell the wheat or flour for that purpose. Various other provisions were 
contained in the contract, not necessary to be stated. 

The complaint further states that the defendant Hunter, for a valu- 
• able consideration, signed at the foot of the agreement between the 
plaintiffs and Thomas, an undertaking whereby he guaranteed a full 
and perfect performance of the agreement en the part of Thomas. The 
complaint then proceeds to state that in pursuance of the agreement 
a large quantity of wheat was delivered by Thomas to the plaintiffs 
and by them .manufactured into flour ; that Thomas made his drafts 
upon the plaintiffs to a large amount, which were accepted and paid by 
them — that after applying all the funds famished by Thomas and all 
the proceeds of the flour received by the plaintiffs, there remains due 
to them a balance of $2600, for which sum with interest they claim 
judgment against both defendants — execution however, only to be is- 
sued against Hunter in case an execution first issued against Thomas 
shall be returned unsatisfied. 

The averment in relation to the acceptance and payment of drafts is 
as follows : "That at different times from November 8, 1848, to March 
Vol. IV. 7 
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26, 1819, the said plaintiffi accepted the drafts of said Thomas drawn tan 
time against said wheat and in pursuance of the terms of said contract — 
that the said drafts were accepted by the said plaintiffs in the firm name 
of J. B. Enos & Co., or in the name of Qurdon Grant, used as and for 
Ike plaintiffs firm in those particular instances^ which drafts have all been 
paid by the plaintiffs — that the plaintiffs thus accepted and paid drafts 
in pursuance of said contract to the amount of $31,000. 
. The defendants demurred to the complaint, alleging as grounds of de- 
murrer that several causes of action had been improperly united and 
that facts sufficient to constitute a case of action were not stated in the 
complaint* 

E. F. Bullabd, for plaintiffs. 
J. K. PORTEB, for defendants. 

. Harris, Justice. — I do not understand the code as having changed 
the rule as it previously existed, by which to determine what causes of 
action may and what may not be united in the same suit It is true that 
it has changed, and, I think, much improved the classification of actions. 
But now, as before, the causes of action to be joined must be in favor of 
all the plaintiffs and against all the defendants, and must belong to the 
came class. If therefore the contract between the plaintiffs and Thomas 
is to be regarded as a distinct instrument containing a distinct cause of 
action, from the guaranty executed by Hunter, then the two causes of 
action could not be joined. In the one case the cause of action would 
exist against one of the defendants alone, and in the other case, against 
the other. On the other hand, if the two instruments are to be taken 
together, as forming in fact but one agreement between the plaintiffs on 
the one part and the defendant Thomas as principal and Hunter as surety 
on the other part, then, obviously, so far as it concerns the causes of ac- 
tion stated in the complaint, there is no ground of demurrer. 

If in the case under consideration the guaranty, in the same terms in 
which it is now expressed, had been inserted above the signatures of the 
parties to the contract, no one would have doubted that it should be re* 
garded as one instrument, and that an action might properly be brought 
against both defendants, the one as principal and the other as surety. I 
can see no good reason why the form of execution, or, perhaps I should 
rather say, the place where the parties affix their signatures, should affect 
the construction of the instrument. In Hough v. Oray, 19 Wend. 202, it 
was held that where one signed a note and another, under an agreement 
to become security for the consideration of the note, endorsed upon it an 
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abeofate guaranty of its payment, the parties made themselves liable far 
the payment of the note as joint and several promissors. In referring to 
the ease last mentioned, in Miller v. Gaston, 2 Hill, 190, Bbonsox, Jus- 
tice, says: "It stands upon the principle that two instruments of the 
same general nature, both executed at the same time, and relating to 
the same subject-matter, are to be construed together as forming one 
instrument — as he who signs on the face, and he who endorses his name 
on die back, both promise to do the very same thing, they may, without 
doing any violence to the contract, be regarded as joint makers. And 
as each, in form, promises for himself the undertaking may be treated 
as several, as well as joint So, in Luqueer v. Fosser,l Hill, 256, affirm- 
ed in error, 4 Hill, 820, it was held that one who guarantees the pay- 
ment of a note absolutely, by an endorsement on it to that effect, made 
at or before the delivery, becomes, in legal effect, a joint and several 
maker. The case of Hunt v. Adams, cited by Justice Cowen, in Luqueer 
v. Prosser, from 5 Mass. 868, is strongly analogous to that under con- 
sideration. One Chaplin had made his note payable to Bennett, the 
plaintiff's intestate. Under the note Adams wrote as follows : "I ac- 
knowledge myself holden as surety for the payment of the demand of 
the above note." Passoks, Ch, J., said that as to Bennett, the two 
papers must be considered as ike joint and several promissory note of Chap* 
tin and Adams. It was the same thing, in effect, as if Adams's name 
had been signed directly to the note as surety. 

I do not think the case before me can be distinguished, in principle, 
from the class of cases to which I have referred. The guaranty of Hun- 
ter was a part of the original agreement between the parties. In Hough 
v. Gray, Cameron, the payee of the note, Tefased to sell the property for 
which the note was given, unless Hough would become security. In 
Luqueer v. Prosser, the horses for which the note was given were sold 
upon condition that the purchasers should give good endorsed paper. 
The guaranty of Prosser was received as a performance of that condition, 
and when received, the property was delivered. In Hwrti v. Adams, the 
latter was privy to the consideration of the note signed by Chaplin and 
his undertaking was a part of the original agreement between the parties. 
So, in this case, it may be assumed that the plaintiffs will prove, if ne- 
cessary, upon the trial, that Hunter was a party to the original agree* 
ment, and that it was only upon condition of his executing the guaranty 
that they executed the agreement whereby they bound themselves to 
accept the drafts of Thomas. It is plainly to be inferred, that both in- 
struments were executed at the same time. Thomas and Hunter, in 
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legal effect, promised to do the same thing. A performance, by either; 
of what he has agreed to do, would discharge the other from his obliga- 
tion to the plaintiffs. The two instruments are to be considered as one 
contract* and the defendants are, therefore, properly joined in the same 
action. 

The next ground for demurrer is that the complaint does not state 
facts sufficient to constitute a cause of action. It must be admitted that 
the statements in the complaint are not, in some instances, made with 
much precision. But I do not agree with the counsel for the defendants, 
that because the plaintiffs claim to recover a sum certain on account of 
the defendants' breach of their agreement, they are bound to set out in 
their complaint an account current with the defendants, or state the pro* 
cess by which they arrive at the conclusion that the sum demanded is 
due to them. I suppose, in a case like this, it is sufficient for the plain- 
tiffs, after stating the terms of the contract, to state a performance of the 
eontract on their part, and a failure to perform on the part of the de- 
fendants, specifying wherein they have so foiled, and then to state the 
amount they claim to recover as the consequence of such failure. This, 
I think, the plaintiffs have substantially done. 

One other point, urged by the defendants' counsel in support of the 
second ground of demurrer, remains to be noticed. By the terms of the 
agreement, as it is stated in the complaint, drafts were to be drawn by 
Thomas upon J. B. £nos & Co. — which drafts thai firm agreed to accept 
upon certain conditions and restrictions. Thomas also agreed to keep 
Enos & Go. in funds to meet the payment of the drafts so accepted by 
them. It is then alleged that the plaintiffs, at different times, accepted 
drafts drawn by Thomas "in pursuance of the terms of the contract 11 — that 
such drafts were accepted by the plaintiffs in ike firm name of J. B. Enos 
& Oo n or in the name of Gurdon Grant, used as and for the plaintiffs' 
firm name in those particular instances — that all the drafts have been 
paid by the plaintiffs. These statements in reference to the drafts, and the 
manner in which they were accepted, are certainly not very explicit, but 
I think enough is stated to sustain the action, if made out in proof. Ac- 
cording to these statements, the drafts were drawn upon J. B. Enos & Co., 
for they were drawn in pursuance of the terms of the contract. The 
drafts were accepted by the plaintiffs — if not in the firm name of J. B. 
Enos & Co., then in the name of one of the members of that firm used as 
and for the plaintiffs' firm name. If the facts should turn out in proof 
precisely so, I think the plaintifife would be entitled, so far as this branch 
of the case is concerned, to recover, though I admit the correctness of the 
doctrine that the terms upon which the obligation of a surety depends 
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must be strictly complied with before he can be charged. It is quite 
possible that the proof may present such a state of facts as will exoner- 
ate the surety from liability while the plaintiffs recover the balance of 
their advances from the principal However this may be, it is enough 
for the present occasion, that I can see that there are facts enough alleg- 
ed in the complaint, if true, to sustain the action against both defendants. 
This, I think, the complaint contains. The plaintiffs' motion is, there- 
fore, granted ; but as the demurrer seems to have been put in, in good 
faith, the defendants must have liberty to answer within ten dayB after 
service of a copy of this order, on payment of ten dollars for the coete 
of this motion. 

Nan.— At the last term of the Court of Appeals held at Norwich, N. Y., on the 11th July, 
1848. The question of guaranty was very ably discussed on the argument of a cause ap- 
pealed from the Supreme Court, to wit: Luther Hall, appellant, v. John Former amd Harvey 
W. DooMtik, respondent*.- The instrument and guaranty, declared on in that suit, were at 
follows: 

. " $7 15.88. For value received, we promise to pay Luther Hall to the order of H. W. 
Doolittle and John Farmer, seven hundred fifteen 88-100 dollars with interest March 1, 
1843. (Signed) KATHERN ft DOOLITTLE." 

(Endorsed.) " We the undersigned guarantee the payment of the within. 

(Signed) JOHN FARMER* 

H. W. DOOUTTLE." 

The Supreme Court, (Justices Bkabdglby and Whittlesby delivering opinions) decided 
that the obligation upon which the action was brought was an undertaking to answer for 
the debt of another, it was not a promissory note, but a collateral guaranty for northern k 
Doolittle, and no consideration being expressed therein it was void under the statute whether 
made at the time when the principal debt was created or afterwards. (2 R. S. 136, g 2.) It 
was stated, that it was wholly impossible to reconcile the numerous cases and judicial dicta 
on this subject, which might be found in the reports of this and other states, and the attempt 
would lead only to uncertainty and confusion. In such cases the statute requires the con- 
sideration to be expressed in writing, signed by the party to be charged. 

Samuel A Foot, for the appellant, insisted, 1st That the defendants were liable as makers 
of a promissory note. {Prosser v. Luqueer, 4 Hill, 420 ; S. C. 1 Hill, 256 ; Manrow v. Dur- 
ham, 3 Hill, 584; Jfifcry. Gaston, 2 Hill, 188; Hovghy. Gray, 10 Wend. 202.) 

2d. The guaranty, or whatever it might be called, was a contemporaneous act with the 
signing of the body of the instrument, and supported by the same consideration. No other 
consideration was necessary, or existed, or could truly have been averred. It was a part of 
the same contract and was upheld by the same consideration. Jointly and .severally, it was' 
the same absolute promise that the debt should be paid. (Leonard v. Vredenburgh, 8 John. 
29; Hunt v. Brown, 5 Hill, 145; Leggett v. Brown, 6 HOI, 639; HdUy. Newcomb, 1 Hill, 
416; Curtis v. Brown, 2 Barb. S. C. Rep. 51 ; Ooddington v. Davis, 1 Cornst 186 ; Haywood 
t. Pierce, 10 Pickering, 228; Hunt v. Livermore, 5 id. 395; DooUn v. HiU, 2 Fairfield, (11 
Maine,) 434; 1 Greenleafs Ev. § 269. 

Hiram Dento, for respondents, insisted. 1st That the instrument sued on was not a pro- 
missory not*. (Story on Prom. Notes, 8 1 J Chitty on Bills, Ed. 1839, p. 548 ; 1 R. a W8> 
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§1; Smith on Hero. Law, 113; Blanehinleger v. BendsU, 6 BL k Aid. 41* ; Qosh. fktm. Ok 
v. ifortfB> 9 John. 217 ; <2*>&fy<j v. ito^fes, 15 Mass. 387.) 

2d. It was a guaranty. (Hitman, Pr. and surety, L 6, 36 ; Theo. Pr. and surety, 1, 6, 36 ; 

3 Chitty on Coml Law, 317 ; Chitty on Cont. 5 Am. ed. 499 ; 3 Kent's Com. 5 Ed. 121 7 
Story on Prom. Notes, § 457 ; Mdnrow v. Durham, 3 Hill, 591.) 

3d. A guaranty is a " promise to answer for the debt, default or miscarriage of another 
person," and to be valid it most be in writing ; and the writing most express the considera- 
tion upon which the promise is made. (Felt on Guar. 1 ; 3 Kent 121 ; Wain v. Workers, 5 
East 10 ; Ex parte Gardom, 15 Yes. 287 ; Saunders v. Wakefield, 4 Barn, k Aid. 595"; Jen- 
tens v. Reynolds, 3 Brod. k Bing. 14; Clancy y. Piggott, 2 Adolph. & E. 473 ; Moriey y. 
Clarke, Z Bing. 107 ; Sears y. Brink, 3 John. 210 ; Sogers y. Knedand, 10 Wend. 218 and 
cases referred to ; Koikes y. Todd, 8 Adolph. and B. 846; 2 R. & 135, § 2 ; Smith y. Ives, 
15 Wend. 182; Rockery. Wilson, id. 343; Newcomby. Clark, IDenio, 226; Bennett v. Pratt 

4 id 275 ; AUnutt y. Aspenden, 5 Mann, k Gr. 392.) ' 

4th. There was no consideration in fact for the instrument signed by the defendants, on 
which the suit was brought, and for that reason it was utterly void (Chitty on Bills, Ed 
1842, 73, 64, and cases in note * ; HaUiday y. Atkinson, 5 B. k 0. 501 ; S. C. 8 Dow. k Ryt 
163 ; Schoormaker y. Rosa, 17 John. 301; Bank of Troy v. Topping, 9 Wend. 273 ; Tenney 
y. Prince, 7 Pick. 243 ; Mitt v. Budcrninster, 5 id 391 ; Coml Bank of Lake Erie y. Norton, 
1 Hill, 501; Slade v. Hoisted, 7 Cow. 322.) 

. This case will probably be decided by the Court of Appeals at the next September term, 
to be held at Buffalo. A reference will be made to the decision hereafter. 
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Gilbert L. Wilson, Receiver, &e., vs. Frederick W. Allen and 

others. 

Upon an appeal, from a judgment entered upon report of a referee, to the general term, the 
party prevailing is entitled to costs of the appeal, ($45) notwithstanding the provisions of 
the last clause of sub. 6, of § 307 of the amended code. Held, that the clause last men- 
tioned must be rejected altogether, as totally and irreconcilably repugnant to every other 
part of the same act, upon the same subject (See Livingston agt Miller, ante, page 42.) 

Albany Special Term y Aug. 7, 1849. — This was a motion to strike out 
of the judgment certain costs alleged to have been improperly inserted 
therein by the clerk. The action was tried by a referee, who made a re- 
port in favor of the plaintiff, upon which judgment was perfected. The 
defendants appealed to the general term, and upon such appeal the judg- 
ment was affirmed. When the judgment was entered the defendants ob- 
jected to the allowance of any costs upon the appeal, upon the ground 
that none were allowed by law. The objection was overruled by the 
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clerk, some items being objected to, which are noticed in the Opinion 
of the court. The clerk allowed $65 for costs upon the appeal, and 
$12.29 for disbursements and interest upon the report. 

E. F. Bullakd, for defendants. 
€k L. "Wilson, in person. 

Habbis, Justice. — The decision of this motion involves an important 
and somewhat difficult question, arising upon the 6th subdivision of the 
507th section of the code. If the last clause of that subdivision is to 
be literally applied, it follows that at least $45 of the costs allowed by 
the clerk must be stricken out of the judgment Then the only costs 
which could be allowed to the plaintiff would be ten dollars for each 
term of the court at which the cause was necessarily on the calendar, 
and postponed or not reached, allowable under the 8th subdivision of 
the same section, and the disbursements which may be allowed under 
the 311th section. Then, indeed, no other costs can be allowed, on any 
appeal from an inferior court to the Supreme Court, or from a judg- 
ment entered upon the direction of a single judge to the general term 
of the same court. No one can fail, I think, upon an examination and 
comparison of the various provisions of the code, upon the subject of 
costs, to come to the conclusion that, whatever else may have been the 
intention of the Legislature, such was not their intention. 

With the exception of this single clause, all the provisions of the code 
relating to costs upon appeal, are consistent and harmonious. The 
same security for costs is to be given upon an appeal from an inferior 
court to the Supreme Court, or a judgment rendered by a single judge 
to the general term, as upon an appeal to the Court of Appeals. And 
yet, why require such security for costs, when no costs, or none but dis- 
bursements, may be recovered ? The amount of costs, too, recoverable 
upon appeal in the different courts, is graduated according to the dignity 
of the court and the probable expense of employing counsel. Upon an 
appeal from a justice's judgment to the County Court, it is twelve or 
fifteen dollars, as the judgment is affirmed or reversed. In the Supreme 
Court, the amount is $45 ; and in the Court of Appeals, $75. But why, 
it may be asked, should $45 be fixed as the amount of costs on appeals 
in the Supreme Court, if it was intended that no costs should be reco- 
vered ? — or why should the prevailing party in the County Court and in 
the Court of Appeals recover costs when in the same case no costs are 
given in the Supreme Court ? 

Again, it is provided by the 306th section that when, upon an appeal, 
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a new trial shall be ordered, the costs of the appeal shall be in die du*» 
cretion of the court But if the 6th subdivision of the next section is, 
by its last clause, rendered inapplicable to appeals from judgments, how 
is effect to be given to this provision of the 306th section? Costs, in 
case of a new trial, are in the discretion of the court; but what costs? 
The only costs upon appeal are fixed by a provision declared to be in- 
applicable. Suppose, then, a new trial ordered upon appeal, and the 
court, in the exercise of its discretion, thinks proper to award costs to 
the prevailing party. What are the costs he is to recover? Clearly 
nothing, unless the 6th subdivision of the next section defines them. 
But to allow that subdivision to determine the costs to be recovered, 
when awarded upon ordering a new trial, would be in effect saying that, 
at least in some cases, " its provisions shall apply to appeals in cases other 
than those mentioned in section 349." So, too, it is provided that, 
when a judgment upon appeal is affirmed in part and reversed in part, 
the costs shall be in the discretion of the court. This provision also 
must become inoperative, so far as it relates to appeals in the Supreme 
Court, if the application of the 6th subdivision of the 807th section is 
to be controlled by the last clause. In short, if this effect be given to 
that clause, it renders the provisions of the 806th section, so far as they 
relate to appeals in the Supreme Court, wholly ineffectual. I cannot 
believe that the Legislature ever so intended. 

But suppose, for the sake of harmonizing and giving effect to all the 
provisions we find upon the subject, we allow the 306th section so far 
to limit the operation of the 6th subdivision of the 307th section as to 
leave that subdivision applicable to the particular cases mentioned in 
the 306th section, the difficulty will not be diminished. The inconsis- 
tency will still remain of allowing costs upon a partial reversal, when 
none could have been recovered if the reversal had been entire. If this 
construction be given to these provisions, a party appealing would 
rarely prefer to have a complete reversal.- He would choose to have 
enough of the judgment affirmed to enable the court to exercise its dis- 
cretion and give him costs. In that case, too, no costs would ever be 
recovered against the party appealing, when the judgment is affirmed. 
Such inconsistencies, not to say absurdities, never were intended by the 
legislature. 

But again : suppose we allow the last clause of the 6th subdivision to 
operate upon the preceding provision in the same subdivision, in the full 
literal sense of its terms, let us next inquire what would be the practical 
operation of the provision thus qualified and restricted. "We have seen 
that it could not operate upon an appeal from a judgment rendered in an 
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inferior court by a single judge. Upon what, then, could it operate ? 
Nothing, I apprehend, unless it be the cases mentioned in section 849. 
Suppose it to operate in fact upon that class pf cases. The absurd con- 
sequences which would follow from such a construction are too obvious 
to require illustration. A party would recover costs upon an appeal from 
an order affecting in the slightest degree the merits of the action, when 
no costs could be given uport an* appeal from a judgment involving the 
whole merits of the controversy. Costs would be awarded, and liberally 
too, upon an appeal from an order affecting a mere provisional remedy, 
when none would be provided upon an appeal involving a final deter- 
mination of the rights of the parties. But would the provision have even 
this effect ? I think not. The title of the code in which this provision 
is found, commences with abolishing the fee bill then existing, and de- 
claring that certain allowances, to be termed costs, shall be made, by way 
of indemnity, to the prevailing parly, upon the judgment The 804th 
section declares that in certain actions, including nearly, if not all the 
actions which, under the former practice, would have been actions at 
law, as well as some equitable actions, the plaintiff, upon a recovery, that 
is as I understand it, if he be the prevailing party upon the judgment, 
shall be allowed costs of course, or as a matter of right. The next sec- 
tion, the 805th, declares that the defendant, if he prevails in the same 
actions, shall be entitled to costs. The 806th section declares in what 
cases costs shall be awarded in the discretion of the court. These three 
sections are evidently intended to regulate and determine the rights of the 
parties, in respect to costs in every action. They relate exclusively to 
costs upon a recovery. They determine the right of the prevailing party 
to costs upon the judgment No allusion is made in either of these sec- 
tions to costs to be awarded upon a motion. Having thus declared when 
and to whom costs shall or may be awarded in rendering judgment upon 
a recovery in the action, the 807 th section proceeds to declare what shall 
constitute the costs so to be awarded, and the 311th section directs the 
manner in which the costs, as above provided shall be inserted in the entry 
of judgment All these provisions clearly relate to the costs which the 
prevailing party is to recover as apart of his judgment, as distinguished 
from the costs which may be allowed upon a motion, and for which pro- 
vision is subsequently made. That the Legislature understood these sec- 
tions as exclusively applicable to costs upon j udgments, is further evident 
from the feet that in one instance it was thought proper to extend their 
provisions to another case. By the 818th section it is provided that 
when the decision of a court of inferior jurisdiction in a special proceeding 
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shall be brought before the Supreme Court for review, such proceeding 
shell, for the purposes of costs, be deemed an action at issue, on a question 
of law from the time the same shall be brought into the Supreme Court 
It is unnecessary here to inquire whether any provision has been made 
for bringing such a proceeding into the Supreme Court for review. But 
assuming that it may be brought there, the Legislature, regarding the 
provisions they had made for costs as applicable to such a case, adopt 
the section referred to with a view to bring the case within those pro- 
visions. So that now, such a proceeding, when brought into the 
Supreme Court, being, for the purposes of costs, regarded as an action 
at issue upon a question of law, the prevailing party would be entitled 
to costs under the 807th section. 

The conclusion to which I have been led by this examination, is that, 
whatever else the Legislature intended, it did not intend that the provi- 
sions of the 6th subdivision of the 307th section should be applicable to 
an order made by a single judge upon motion. This being so, it follows, 
if its provisions are not applicable to other appeals, that this subdivision 
is wholly inoperative — the restricting clause destroys its whole effect. 

It is one of the established rules, governing the construction of statutes, 
that if possible, effect should be given to each part, so that, if it can be 
prevented, no clause, sentence, or even word may be regarded as super- 
fluous, void, or insignificant. It is also a rule, equally well-established, 
that such a construction ought to be put upon a statute as will best givfe 
effect to the intention of the lawgiver. It was said by Thompson, Ch. J. 
in The People v. the Utica Insurance Oo. 15 Johnson, 889, that " a thing 
which is within the letter of the statute is not within the statute, 
unless it be within the intention of the makers." I have already shown 
conclusively, I think, that the clause which is the occasion of this ex- 
amination, is not only opposed to the general scope and object of the pro- 
visions of the code relating to costs, but it is also absolutely incompatible 
with several other provisions. And more than this, that if this clause, in 
the fair import of its terms, is to prevail, it is itself destructive of the 
entire subdivision in which it is found. Under these circumstances I 
must, under the guidance of the rules which regulate in the exposition of 
statutes, reject the clause altogether as totally and irreconcilably repug- 
nant to the manifest intention of the Legislature as expressed in every 
other part of the same act relating to the same subject. 

It was said by Lord Coke, that great questions had often arisen " upon 
acts of parliament, overladen with provisos, and additions and many times 
on a sudden penned or corrected, by men of none, or very little judgment 
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in law." It needs but the perusal of the code to see that this ground 
of complaint was not confined to the days of Lord Coke. A signal in- 
stance of the incautious haste with which " provisos and additions" are 
sometimes penned and adopted, is presented in the very title which is 
the subject of this review. The 822d section declares that upon the 
settlement of any action mentioned in section 304, no greater sum shall 
be demanded from the defendant as costs, than at ike rates prescribed by 
that section. Taken as it stands, the section is utterly nugatory and un- 
meaning. It does not express the intention of the Legislature or the 
person who drew it It was undoubtedly intended to refer for the 
measure of costs in the cases specified in that section to the 807th sec* 
tion, and it will probably be so construed. But, inadvertently, the 
framers of that section instead of using at the end, the words " by the 
807th section," said M by that section," and the Legislature, without per- 
ceiving the mistake, adopted it So, if I could be allowed to go out of 
the act itself I might refer to the history of the clause I have been con- 
strained to reject, as it is generally understood, to show that it was in- 
serted as an amendment, ex caiUela, for the very purpose of preventing 
the provision, to which it was intended it should apply, from being, by 
construction, made applicable to appeals in cases mentioned in section 
849, and by some mistake in preparing or transcribing the amendment, 
the word " not" was inserted instead of " only." 

I shall, therefore, hold in this case that upon the affirmance of the 
judgment upon appeal, the plaintiff became entitled to the costs pre- 
scribed by the 6th subdivision of the 807th section of the code. But 
the defendants are entitled to have $10 stricken out of the judgment 
After the plaintiff had noticed the cause for argument at the Albany 
general term, to be held on the first Monday of March, the defendants 
noticed it for the Saratoga general term, to be held on the same day. 
I think the plaintiff is not entitled to the costs prescribed by the 8th 
subdivision of the 807th section for each of those terms. The cause was 
not necessarily or even properly on the Saratoga calendar. Neither 
party should have costs upon this motion. 
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SUPBEME OOUBT. 

James Powers and John Kiersted, Junior, vs. Nicholas Elmen- 
dorf. 

The Same vs. Wilhelmus Elmendorf and John W. Elmendorf. 

Under the 388th section of the amended code, the court have the pouter in any case, where 
either party has in his possession or power, papers, books or documents containing evi- 
dence bearing upon the merits of the action, to compel such party to exhibit such books, 
papers and documents to the adverse party, when, in the exercise of its discretion, it 
should deem such discovery proper. 

Such discovery may be had, where one party desires to ascertain what documentary evi- 
dence his adversary holds upon whichhe is relying to sustain himself upon the trial Ample 
discretionary power is vested in the court to enforce obedience to any order it may make 
for such discovery. 

Albany Special Term, July, 1849. This was an application on behalf 
of the plaintiffs to require the defendants to give them an inspection 
and copy of certain papers and documents relating to their defence. 
The petition states that both actions are brought to recover certain lands 
in the county of Ulster — that the defendant Nicholas Elmendorf in his 
own right and the defendants in the second action, as the tenants and 
in right of Nicholas Elmendorf, claim that one William H. Elmendorf, 
at the time of his death, was seized in fee of and well entitled to, the 
lands sought to be recovered in both actions, and that the defendant 
Nicholas Elmendorf inherited the lands as his heir-at-law. The peti- 
tion further states that " the discovery and production of the title papers 
and deeds vesting or supposed to vest title to said premises in the said 
William H. Elmendorf, are necessary to enable the plaintiffs to reply 
properly to the answers and to prepare for trial." 

The defendants, in opposition to the motion, produced their own affl* 
davit and the affidavit of their attorneys, all swearing that they had not 
had in their possession or control, since the commencement of these ac- 
tions, any of the conveyances or title deeds referred to in the plaintiffs' pe- 
tition, except a certain deed described in the affidavits. 

H. Hogeboom,^^^ 71 ^^- 

M. ScHOONMAKERj^/br defendants. 

Harris, Justice. — The decision of the question before me involves the 
practical application of that part of the 388th section of the code which 
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provides that " the court before which an action is pending, or a judge 
or justice thereof, may, in their discretion, and upon due notice, order 
either party to give to the other, within a specified time, an inspection 
and copy, or permission to take a copy of any books, papers and docu- 
ments in his -possession, or under his control, containing evidence re- 
lating to the merits of the action, or the defence therein. By the Re- 
vised Statutes, a similar power was conferred upon the Supreme Court, 
(2 B. S. 199, § 21,) but by the succeeding section it is declared that in 
the exercise of this power the court shall be governed by the principles 
andpracticeoftheCourtofChancery.incompellingdisoovery. Under 
this restriction, it has been understood that a party could only obtain 
a discovery of such papers and documents in the possession or control of 
his adversary, as might furnish evidence in his own behalf upon the trial. 
(Meehings v. Oromwell, 1 Sand. S. 0. Eep. 698.) In Cooper's Eq. PI. 
68, the rule in chancery is stated to be that a plaintiff in a bill of dis- 
covery "shall only have discovery of what is necessary Jbr his own title, as 
of deeds he claims under, and not pry into that of the defendant" If this 
rule is to be applied to the construction of the provision of the code 
already cited, it is obvious that the plaintiffs in these actions are not en- 
titled to the discovery they seek. They do not pretend that the de- 
fendants have within their power, any papers or documents which they 
wish to use in support of their title to the premises. On the contrary, 
they avow it to be their purpose, in asking for this discovery, to ascertain 
upon what evidence the defendants expect to protect their possession. 

The language of the code, it is to be observed, is substantially the 
same as that contained in the 21st section of the Revised Statutes, re- 
ferred to. In its terms it is broad enough to authorize an order for the 
discovery of any books, papers or documents, which may contain any 
evidence pertinent to the merits of the action, on either side. The 
restriction contained in the 22d section of the Revised Statutes is not 
found in the code. From the absence of this restriction, it might be 
fairly inferred that the Legislature did not intend that the court should 
hereafter be governed by the principles and practice of the Court of 
Chancery in compelling the discovery. But that this is so — that it was 
intended that the court should have the power, in any case where either 
party has in his possession or power, papers or documents containing 
evidence bearing upon the merits of the action, to compel such party 
to exhibit such papers and documents to the adverse party, when, in 
the exercise of its discretion, it should deem such discovery proper, is, 
I thi^ made certain by reference to the means prescribed for enfor- 
cing obedience to the order for such discovery. By the Revised Stat- 
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utes, the plaintiff, if he disobeyed the order, might be non-suited, and 
the defendant might be debarred from any particular defence to which 
the discovery sought related, or his plea or notice might be stricken 
out. To these remedies the court was expressly confined. (2 R S. 
200, § 26.) They all evidently contemplate a discovery sought for the 
purpose of using the evidence to be obtained against the party who is 
required to furnish it None of them are adapted to a case where a 
party seeks a discovery of evidence upon which his adversary relies to 
establish his side of the issue. But it is not so in the code. There it 
is provided that " if compliance with the order be refused, the court, 
on motion, may exclude the paper from being given in evidence." But 
of what avail would this provision be, if a discovery could only be had 
of papers and documents, which the party asking for the discovery 
wished to use as evidence? It certainly would be no punishment to 
say that, upon his refusing to make the discovery, his adversary, who 
sought thus to obtain evidence beneficial to himself, should be deprived 
of such advantage. It cannot be doubted that the framers of the code 
intended to confer upon the court the power to require a party to dis- 
close to his adversary any documentary evidence within his power 
upon which he expects to rely upon the trial. Indeed, as the code was 
originally reported by the commissioner, no other remedy was provided 
for a refusal to comply widi an order for discovery. <Ae Legislature, 
foreseeing that such a remedy would not be adapted to cases in which 
the party seeking the discovery wished to use the evidence in his own 
behalf, also authorized the court to punish the party refusing to make 
the discovery — so that, as this section of the code was finally amended 
and adopted, ample discretionary power is vested in the court to en- 
force obedience to any order it may make for the discovery of papers 
and documents by appropriate punishment for disobedience. In a case 
like that now before me, where one party desires to ascertain what 
documentary evidence his adversary holds upon which he is relying to 
sustain himself upon the trial, it is enough if he refuses to make the 
discovery, to say that he shall not be permitted to avail himself of such 
documentary evidence. On the other hand, when the party, asking for 
the discovery, supposes the evidence will be beneficial to himself the 
court must devise some other method of punishing the party who re- 
fuses to obey its order, adapted to the circumstances of the particular 
case. - 

The power thus conferred upon the court, is, in my judgment, better 
adapted to attain the ends of justice, than the more restricted power it be- 
fore possessed. I can see no good reason why a party should be permitted 
to withhold from the knowledge of his adversary documentary evidence 
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affecting the merits of the controversy, only to surprise him by its pro- 
duction at the trial. Unless for some satisfactory reason to be made 
apparent to the court, each party ought to be required, when it is de- 
sired, to disclose to the other any books, papers and documents within 
his power, which may contain evidence pertinent to the issue to be 
tried. If the evidence thus disclosed should be conclusive upon the 
issue, the parties may be saved the expense of a trial — and if not, they 
will come to the trial upon equal terms, each prepared, so far as the 
evidence within his reach will enable him to do so, to maintain his side 
of the controversy. This I believe to have been the intention of the 
Legislature, and this I regard as the true construction of their enact- 
ment on this subject. I shall therefore direct that, within ten days 
after service of a copy of the order, the defendants deliver to the plain- 
tiffs 9 attorneys copies of all papers and documents in their possession 
or under their control, upon which they will rely at the trial of these 
actions, as containing evidence to sustain the allegation in their answers 
that William H. Elmendorf died seized in fee and well entitled to the 
premises sought to be recovered, and that the plaintiffs have ten days, 
after the time for delivering such copies shall expire, to reply to the 
defendants 1 answers. The order will farther direct that, in case, after 
receiving such copies, the plaintiffs shall desire an inspection of the 
original papers and documents, the defendants shall give them such 
inspection at the office of their attorneys, upon five days' notice of the 
time when they will attend for that purpose. As I understand the 
statute, this is all the order, made in the first instance, should contain. 
Upon the failure of the defendants to comply with the order, the plain- 
tiffs may apply for a further order that any papers and documents, of 
which, by the terms of the order, copies ought to have been furnished, 
shall be excluded as evidence upon the trial or for such other appropriate 
order as the circumstances of the case may justify. The first order may 
be made by a judge or justice out of court, but the second order can only 
be made by the court upon evidence of a refusal to comply with the first 



SUPREME COURT. 
The Camden Bank vs. Charles M. Rodoebs and Lloyd L. Britton. 

Every action must now be prosecuted by the real party in interest 

Where the plaintiffs — a bank — sued on a draft payable to the order of W. B. S., their 
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cashier, and the complaint alleged that it was delivered to the said W. B. S., 

"for (he said Bank," held, on demurrer to the complaint) that the action was well 

brought in the name of the bank. 

Albany Special Term, July, 1849. — This was a motion for judgment 
on the ground of the frivolousness of the demurrer to the complaint in 
this action, under the 247th section of the code. The action is brought 
upon a draft dated April 5, 1849, payable ten days after date and drawn 
by the defendants upon the Commercial Bank of Albany, and payable 
11 to the order of W. B. Storm, Cashier" for $300. The complaint, after 
setting forth a copy of the draft, states, that the defendants " delivered 
the said draft to W. B. Storm, cashier of the said Camden Bank, for the 
said bank" and that "the said draft is now held and owned by the said 
plaintiffs, and still remains due to them from the defendants." The 
defendants demurred to the complaint, alleging for cause that it does 
not state facts sufficient to constitute a cause of action. 

H. H. Martin, for plaintiff. 
J. G. Britton, for defendants. 

Harris, Justice. — A declaration at common law, containing merely 
the same averments found in this complaint would have been bad. The 
draft is payable to the order of W. B. Storm, cashier, and is only trans- 
ferable by endorsement Even though it had appeared that the payee 
of the draft was the cashier of the plaintiffs, and had received the draft 
as such financial agent, it would not have been sufficient to sustain the 
pleading. By the custom of merchants, by force of which alone the 
transferree of a bill could maintain an action in his own name, the 
transfer could only be made by writing on the bill, and this must be 
alleged in the declaration. But by the code the rule which before pre- 
vailed in equity is adopted, and now " every action must be prosecuted in 
the name of the real party in interest" The assignee of a demand, wheth- 
er negotiable or not, must be the plaintiff in the action. How, then, 
does the case stand ? The draft is payable to the order of the plain- 
tiffs' cashier. It was delivered to him for the bank. The bank are the 
holders and the owners of the draft. These are the averments of iihe 
complaint, and taking them to be true as we do upon demurrer, who 
but the plaintiffs has such an interest in the draft as would entitle him 
to maintain an action ? The payee of the draft, instead of being " the 
real party in interest" has no interest at all in the draft. The plaintiff 
is entitled to judgment, but the defendants may have leave to answer 
the complaint within ten days after service of a copy of the rule to be 
entered upon this decision, upon payment of ten dollars for the costs of 
this motion. 
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SUPREME OOUBT. 

John K Willabd agt Geoege R Andrews and others. 

Ten per cent wis allowed on the amount of theT«rdk*«t the<arodtin*iaitupOB apromie* 
scry note, where the defendant put in a false answer, by which the plaintiff was throw* ovar 
s> orcmL 

Rensselaer (Xrcvit, June, 1849,— On the 18th September, 1848, the 
defendant made his promissory note in writing to Wilson and Calkins 
for the sum of three hundred dollars, payable at the Troy City Bank, 
two months after date, and Wilson and Calkins on the same day en- 
dorsed and transferred the said note to the plaintiff who then and there 
became the owner of it When the note became due it was protested 
for non-payment, and an action was brought against the maker and en- 
dorsers. The endorsers suffered a default, but the defendant Andrews 
put in an answer, denying the making of the note and of the demand 
thereof) and also alleging that it was without consideration. The an- 
swer was verified under the old code by the defendant's attorney. The 
The cause being at issue was noticed for trial at the April Rensselaer 
circuit, but was not reached on the calendar. It was again noticed for 
trial and inquest at the late June circuit in Rensselaer county, and an 
inquest was taken by default for the amount of the note. The defend- 
ants made no defence. A motion is now made for an order allowing 
to the plaintiff ten per cent, on the recovery ($811.46) under the § 808 
of the code, on the ground that the defence was unreasonably or unfairly 
conducted. 

C. S. Lester, for the motion. 

C. W. Root, contra, read an affidavit of the defendant Andrews, 
that the defence was put in, in good faith — that the note was given to 
Wilson and Calkins upon false representations, and that there was not 
more than one hundred dollars due from him to them when it was 
given — that he had reason to expect he could prove that the suit was 
brought by the plaintiff for the benefit of Wilson and Calkins, and after- 
wards learned that he could not prove it. 

WiLi^ARD, Justice. — The defendant's answer was false. He does not 
now pretend that he did not give the note ; nor does the answer set up 
the pretext that the suit was brought for the benefit of Wilson and Calk- 
ins, the payees and endorsers. The note having been transferred to 
the plaintiff before it was due, could not have been impeached by the 
defendant Andrews, on the ground of a want of consideration. It is 
quite clear that the defence was merely for delay and without the shadow 
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of any legal excuse. It was therefore " unfairly and unreasonably con- 
ducted," within the meaning of the code, § 308, as it unjustly threw the 
plaintiff over a circuit I shall therefore direct that an allowance of ten 
per cent on the recovery be made to the plaintiff and be inserted in 
the record by the clerk. 



SUPEEME COUKT. 

Joseph Holmes agt Moses St. John, Willard Blunt and 

Franklin Blunt. 

Costs must now be regulated and allowed in pursuance of the amended code, even though 
the suit was commenced prior thereto and was pending when it took effect There is no 
provision, saying from its operation in that respect, suits pending. 

In cases of assault and battery, no more costs than damages can be recovered, (§ 304 amend- 
ed code, 4th sub.) if the recovery is less than $50. 

Oataraugus Circuit and Special Term, July, 1849. — The action in this 
case was for an assault and battery, and was commenced after the act 
entitled, " an act to simplify and abridge the practice, pleadings and 
proceedings of the courts of this state," passed April 12, 1848, took 
effect, and before the amendment of that act on the 11th of April, 1849. 
Two of the defendants appeared and answered, and the cause was tried 
at the present circuit, when the plaintiff recovered a verdict of six cents 
damages. The plaintiff claims that he is entitled to judgment upon his 
verdict, together with the full costs of the court. The defendant insists 
that the plaintiff is entitled to recover no more costs than damages. 

Welles, Justice. — The 4th subdivision of § 804 of the amended code 
limits the plaintiff's recovery of costs to the amount of his damages. 
But it is insisted that, as the action was commenced previous to the pas- 
sage of the amendment, and under the original act, which allowed full 
costs in such cases, the plaintiff's right to costs must be governed by the 
law as it existed at the time the action was commenced. The code, as 
amended, is the only law in existence under which the plaintiff can ask 
for costs at all. Costs were not given at common law in any case, and 
the subject was always regulated by statute. There is no provision of 
the amended code, saving from the operation of the section referred to, 
cases pending at the time of its adoption. It follows, therefore, that the 
plaintiff is entitled to no more costs than the amount of his verdict. 
The clerk will enter judgment accordingly. 
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SUPBEME COURT. 
Thomas Taylob and wife agt. Robert Gardner. 

In cases of libel, no more costs than damages can. be recovered, if the recovery is lees th*« 
$50. (§ 304 amended code, 4th bud.) But, in every such case, the prevailing party is en- 
titled, besides his costs, to necessary didbursernents and foes of officers allowed by law. (This 
case decides the same question as the next preceding, with the additional point that att ne- 
cessary disbursements may be allowed.) 

Albany Special Term, August 7, 1849. — This was an action for libel 
tried at the Schoharie circuit in June, 1849. The jury found a verdict 
of six cento in favor of the plaintiffs, A jnotion was made, on their be* 
hal£ for leave to enter in the judgment foil costs of the action. The 
defendant insisted that the plaintiffs were only entitled to six cents costs. 
J. H. Rambay, for plaintiffs. 
D. Lawyer, for defendant 

Harris, Justice. — This being an action embraced in the 4th subdi- 
vision of the 804th section of the code, the plaintiffs, having recovered 
in the action, became entitled to costs, of course. They should have 
applied to the clerk, in the manner prescribed by the 311th section, to 
determine the amount of such costs, and, if either party should be dis- 
satisfied with his decision, it would be proper to apply to the court, upon 
motion, to correct his error. This motion is, therefore, premature. But 
it may save the parties another motion to consider now the question 
they have presented. 

It is true that, as the law stood when this suit was brought, the plain- 
tifls would have been entitled to full costs. But the right to costs accrues 
only upon the termination of the suit, unless otherwise specially pro- 
vided. The law, therefore, which was in force when the plamtifls re- 
covered judgment in the action, must decide their rights upon the ques- 
tion of costs. (Supervisors of Onondaga v. Briggs, 3 Denio, 173.) By the 
amended code, it is provided that the plaintiff, in an action for libel, if 
he Tecover less than fifty dollars, shall recover no more costs than dam- 
ages. It follows, then, that the plaintiffs are only entitled to six cents 
costs. But the 311th section directs the clerk, upon entering judgment 
to insert the sum of the charges for costs u as above provided" referring to 
the preceding sections, which prescribe the cases in which costs are re- 
coverable, and the rates of such costs, and also "the necessary disburse- 
ments and fees of officers allowed by law. Such disbursements and fees 
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are evidently not embraced in the provision of the 4th subdivision of 
the 304th section, which limits the plaintiffs to six cents costs. The 
plaintiffs are therefore entitled, besides their six cents costs, to necessary 
disbursements and fees of officers allowed by law. Motion denied. 



SUPREME COURT. 

Andbew White, Receiver, &a of the Canal Bank of Albany, agt 

James Kidd. 

In-eleyant or redmidant matter in a pleading mxist be suc^ as cannot be reached by demurrer, 
and also prejudicial to the advene party, to authorize it to be stricken oat under the 160th 
section of the code, 

Albany Special Term, August 7, 1849. — This was a motion to strike 
out a part of the defendant's answer, upon the ground that it is irrele- 
vant and redundant. The action is brought upon two checks upon the 
Mechanics' and Farmers' Bank, alleged to have been made and deliver* 
ed by the defendant to the Canal Bank, one on the 5th of October, 1844, 
and the other on the 13th of October, 1845. The complaint states that 
the checks were held and owned by the Canal Bank, until the plaintiff 
was appointed receiver of its effects on the 17th of July, 1848, and that 
on the 15th of August, 1848, the checks were^ presented to the bank 
upon which they were drawn, and payment demanded and refused. 

Among other grounds of defence stated in the answer, the defendant 
states, in substance, that, in October, 1845, the defendant sold and con- 
veyed to Theodore Olcott, the cashier of the Canal Bank, certain real 
estate, in consideration of which he agreed to pay the checks — that he 
then was, and continued to be solvent and in good credit, until the first 
of January, 1848, prior to which time, the amount of the checks might 
have been collected of him at any time — that since that time he has be- 
come insolvent, and, by reason of the omission of the Canal Bank to 
present the checks fox payment, the defendant "has suffered actual loss, 
and been otherwise damaged," and he insists that he is thereby released 
from his liability to pay the checks. This part of the answer the plain- 
tiff alleges to be irrelevant and redundant 
H. H. Martin, far plaintiff. 
J. EL Pobteb, for defendant 

Harr is, Justice. — Three modes are provided in the code by which a 
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plaintiff may get rid of matters improperly inserted by the defendant in 
his answer. If it be clear that the answer contains no defence to the 
action, the plaintiff, under the 247th section, may, at once, apply for 
judgment, on the ground that the answer is frivolous. If several defences 
are set up in the answer, of which some do, and others do not, constitute 
a good defence, the plaintiff may, under the 163d section, put in issue 
the truth of such defences as he deems sufficient if sustained by proo£ and, 
by demurrer, deny the sufficiency of the other defences, even if true> 
Again, i£ in stating a defence, irrelevant or redundant matter be inserted 
with that which is material, so that it can not be reached by a demurrer, 
the 160th section provides that it may be stricken out, upon motion, 
when the plaintiff would be prejudiced by suffering it to remain in the 
answer. This is the chief, if not the only object of the authority given 
in the first clause of the section last mentioned. I do not say that a case 
might not be presented where several defences might be set up, one of 
which should be so utterly frivolous as to justify an application to strikq 
it out, without putting the plaintiff to his demurrer. But, ordinarily' 
when one good ground of defence is contained in the answer, so that thq 
plaintiff can not apply for judgment on the ground that the whole answe^ 
is frivolous, I think the true mode of determining whether any particu- 
lar defence is sufficient should be by the demurrer. The true office of 
the motion authorized by the 160th section, is to reach matter impro^ 
perly inserted in a pleading and which can not be reached by a de- 
murrer. Without deciding, therefore, whether the allegations in the 
answer sought to be stricken out, do or do not constitute a defence, I 
think the motion thould be denied. The plaintiff may have ten days 
further time to demur or reply, if he shall elect so to do. Neither party 
should have costs upon this motion. 
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Peter Hynds, Junior, agt. Wickham Gbiswold and Wickham H, 

Griswold. 

The 160th section of the code does not authorize an application upon motion to strike out 
every irrelevant or redundant expression or clause in a pleading ; effect must be given to 
the word " aggrieved," in that section. A party must be aggrieved or prejudiced thereby. 
(See White, Receiver, Ac v. Kidd, onto, page 68.) 

Jt seems, that it is*proper for a defendant to state in his answer any facts which it would bo 
material for him to prove on the trial, though such ftctB may not constitute a complete 
defence to the action. 
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Allxmy Special Term, August 7, 1849. — This action was brought to 
recover damages for fraudulently concealing, upon the sale of a span of 
horses by the defendants to the plaintiff, their vicious propensities. The 
defendants deny that the horses were vicious, or if they were, that they 
fraudulently concealed that fact from the plaintiff, and then state that 
ihey are ready and willing to receive back the horses and return the 
money paid for them, and on several occasions before the commencement 
of this suit had offered to do so, and that they had also offered to pay 
the plaintiff for all his trouble and time in making the purchase and 
otherwise, but the plaintiff had wholly refused to accede to their offer. 
These statements were alleged by the plaintiff to be irrelevant and 
redundant and a motion was made to strike them out on that account. 

J. H. Hamsay, for plaintiff. 
J y K. Porter for defendants. 

Harris, Justice. — I am inclined to think it proper for a defendant to 
state in his answer any facts which it would be material for him to prove 
on the trial, though such facts may not constitute a complete defence 
to the action. Anything which it would be material to prove upon 
the trial, ought not, I think, to be deemed irrelevant when stated in 
the answer. The plaintiff ought not to complain that the defendant 
has apprized him of facts upon which he intends to rely in mitigation 
of damages, if not in defence, upon the trial. 

But conceding the matter to be irrelevant or redundant it does not 
necessarily follow that the motion to strike it out should be granted. I 
apprehend it was not the intention of the Legislature in adopting the 1 60th 
section of the code to authorize an application upon motion, to strike out 
every irrelevant or redundant expression or clause which might be found 
in a pleading. On the contrary, effect must be given to the word " ag- 
grieved^ 1 as used in that section. The matter must not only be irrelevant 
or redundant, but some party must be aggrieved or prejudiced thereby. 
Such a person only is authorized to make the motion. It is not pretended 
in this case that the plaintiff will be in any respect prejudiced, by allow- 
ing the irrelevant matter, if indeed it be irrelevant, to remain in the 
answer. The motion must therefore be denied, but as a new question 
is presented by the motion, it should be denied without costs. 
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SUPEEME COUBT. 
William H. Sackett agt John P. Ball. 

In determining whether or not an allowance should be made under the provisions of the 
308th section of the code, (ten per cent) Each case must necessarily depend upon its 
own peculiar features and circumstances. No role can well be established to aid the 
court in its discretion. 

Now, such applications must be made before the Justice who tried the crate, or rendered 
judgment therein. (See New Rule 86.) 

Where in a cause, in which it was evident that the litigation had been severe and protract- 
ed, although no serious or difficult questions of law or of fact were involved, the allow- 
ance was denied, for the reason that another cause involving the same questions was tried 
at the same time, and it seemed that both might have been joined in one action and saved 
the defendant one bill of costs. 

Albany Special Term, August 7, 1849. — This was on application for 
an additional allowance for costs under the 308th section of the amended 
code. The action was for taking a quantity of flax. It was tried by 
a referee. The plaintiff, in his summons and complaint, claimed to 
recover $500. The referee reported in his favor to the amount of $424. 
The affidavit upon which the motion is founded states that about eight 
days were occupied in taking the testimony and several days more in 
the argument of a motion for a non-suit, and when that had been de- 
nied, in arguing the cause upon the evidence. The affidavit further 
states that an extraordinary amount of evidence was taken, and that, on 
account of the nature of the case and the "vigor and spirit" of the de- 
fence, the trial was extraordinarily expensive — that the plaintiff's expen- 
ses, over and above what is taxable, amount to at least $800. It also 
appeared that another suit, involving substantially the same questions, 
and which had been brought before the code took effect, was tried at 
the same time, by the same referee; and that in the latter suit the plain- 
tiff also recovered. 

G. Stow, for plaintiff. 

R W. Peckham, for defendant 

Harris, Justice. — No guide has been furnished by the Legislature by 
which to determine what are, and what are not " difficult or extraordinary 
cases." Prom the very nature of the question, it seems impossible to 
establish a rule, which will aid the court in determining whether or not 
an allowance should be made, under the provisions of the 808th section. 
Each case must, I think necessarily, depend upon its own peculiar fea- 
tures and circumstances — and, what is perhaps more to be regretted, upon 
the peculiar views and the uncontrolled discretion of the particular judge 
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before whom the application may happen to be made. Of course, al- 
lowance, under this provision of the statute, must be uncertain and 
fluctuating. After the trial of every litigated case, it may be expected 
that it is to be reviewed upon a motion by the prevailing party for the 
Allowance of a per centage. Such, however, is the will of the Legis- 
lature, and it is the duty of the court to execute that will as best they 
can. The evil to which I have ventured to allude has, I think, been 
Somewhat mitigated, by the rule just adopted, requiring such applica- 
tions to be made before the judge who tried the cause or rendered judg- 
ment therein. The knowledge he must have acquired of the nature 
and merits of the controversy, will essentially aid him in making a just 
determination upon the question of costs; but even that rule does not 
reach a case like that before me, where a judgment has been rendered 
upon a report of a referee. 

Generally, I am inclined to think, the court, in determining such ques- 
tions, will be influenced more by the difficulty and intricacy of the ques- 
tions involved than the time occupied in the litigation — and yet I think 
it may be inferred, from the new provisions added to the section in the 
amended code, that the Legislature contemplated a reference to the num- 
ber and length of the proceedings in an action, as well as the intrinsic 
difficulty of the questions, in determining upon the allowance. Otherwise 
I cannot see why special provision should be made for an allowance in 
cases of partition, foreclosure, &a So that, after all, I am obliged to 
leave the question where I commenced with it, each case to be deter- 
mined by its own peculiar circumstances and the peculiar views of the 
judge, before whom the application is made, upon the subject of costs. 

In this case, the litigation was evidently severe and the trial protract- 
ed. It does not appear, however, to have involved any questions of 
law or of fact, of very serious difficulty. I should infer, from the pa- 
pers before me, that it was the ordinary question, as to which of the 
parties had the better title to the property. Two causes, involving the 
same questions, were tried together. The plaintiff therefore recovers 
two bills of costs when it would seem that both causes of action might 
properly have been embraced in the same suit If there had been but 
one action I should have felt inclined, from what appears in this case, 
to make the allowance asked for. But the defendant is already charge- 
able with two bills of costs for trying substantially the same questions. 
I think this is enough. The motion is therefore denied, but without 
costs. 
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SUPREME COURT. 
John F. Norbury et aL agt Castle Seeley and others. 

In rendering judgment under section 274 of the code (which gives authority to determine 
the rights between the plaintiffs or defendants, as between themselves,) the provision 
therein shall be confined to parties actotaOy litigating before the court 

Hence, where one of several defendants, as surety, applied after the plaintiff had obtained 
judgment against all the defendants, without answer, to have execution against the prin- 
cipals, in case he had the debt to pay, held, that it was not proper to determine the rights 
of the defendants upon mere motion, and especially without notice. 

Albany Special Term, August 7, 1849- — This was an action upon a 
promissory note signed by Castle Seeley and Garret Tollee as principals, 
and Nathan Clark, Jr. as surety. The defendants were all served with 
a summons in the usual form, stating that if they should fail to answer 
the complaint, Ace., the plaintiffs would take judgment for the amount 
of the note, with interest. None of the defendants having answered, 
the plaintiffs are entitled to judgment. A motion was made on behalf 
of the defendant Clark, upon an affidavit stating that he is a mere surety 
for the other, defendants, upon the note ; that provision may be made in 
the judgment for an execution in his favor, against the other defendants, 
in case he is obliged to pay the judgment 

Alonzo Greene, for the defendant Clark. 

Harris, Justice. — By the 274th section of the code, it is provided that 
the judgment to be rendered in an action may determine, not merely the 
rights between the plaintifls and defendants, but also the ultimate 
rights between the plaintifls or the defendants as among themselves. 
It is supposed by the counsel who made this motion, that this pro- 
vision confers upon the court the power, when rendering judgment 
for the plaintiffs upon the note, to proceed further, and render judg- 
ment, contingently, in favor of the surety against his principals. Per- 
haps this is so. The language of the section referred to seems to be 
broad enough to authorize it ; and yet it would seem, from the language 
of the next section, that it was intended that in case of failure to an- 
swer, no judgment should be given beyond that asked for in the com- 
plaint It is true that this restriction in the 275th section is, in terms, 
confined " to the relief granted to the plaintiff." Yet there is equal 
reason for applying the same restriction to the relief sought by one 
defendant against another. The defendants, who are alleged to be the 
principal debtors, were in effect , apprized by the summons served on 

Vol, IV. 10 
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them, that if they failed to answer, judgment would be rendered against 
them for the amount due upon the note. This was the relief demand- 
ed in the complaint. They were not, and have not been, apprized that 
any relief would be sought against them, by their co-defendant. I am 
not prepared to say that it would not be proper to make some provision, 
in a judgment like that contemplated by this motion, upon notice to 
all the parties to be affected by it. But, even then, it may be doubted 
whether the rights of the defendants as between themselves ought to be 
determined upon mere motion. I regard the provision upon which this 
application is founded as judicious and valuable ; but I am inclined to 
think it safer, and more in accordance with the object for which it was 
inserted in the code, to confine its operation to parties actually litigating 
before the court. This motion must therefore be denied. 



SUPREME COURT. 
James Savage and Patrick H. Cowen agt. James H. Darrow. 

Costs upon an appeal under the 349th section of the amended code, must be governed by 
the 315th section. {The court decided in Livingston agt Miller, ante, page 42, and William agt 
AUen, ante, page Mt, that the Sth sub. of sec 307 is repugnant to the other provisions in the code 
on the same subject, and must be rejected.) Such an appeal is within the definition of a motion 
contained in the 401st section. The costs are therefore in the discretion of the court 
Where none is awarded upon the decision of the appeal, none can be allowed on the 
appeal 

Albany Special Term, August 7, 1849. — A motion having been made 
in this cause before Mr. Justice Willard, to vacate an order holding the 
defendant to bail, and the same having been denied, the defendant ap- 
pealed from the order denying the motion to the general term. Upon 
the appeal, the decision of the justice was reversed, and the order to 
hold to bail vacated. Upon an affidavit showing these facts, the de- 
fendant moved that the plaintiff be ordered to pay to the defendant $45 
for his costs upon the appeal, and that he be at liberty to issue a pre- 
cept in the nature of an execution, to collect such costs. 

A. BoCKE&jfor defendant. 

R W. Peokham, for plaintiffs. 

Harris, Justice.— The motion for costs is founded upon the 6th sub- 
division of the 307th section of the code. It is supposed by the defend- 
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ant's counsel that the costs Specified in that subdivision are recoverable 
upon appeals in the cases mentioned in section 349, and in such cases 
only. If this were so, I do not perceive why the defendant would not 
be entitled to the costs he demands. But I have just decided in Wihon 
agt AUen, (ante, page 54,) that the clause in the 6th subdivision, upon 
which the defendant relies, is repugnant to the other provisions in the 
code relating to the same subject, and must be rejected. 

The only allowance for costs provided by the code upon an appeal 
under the 849th section is, I apprehend, under the 815th section. In 
Van Wyck agt AUiger, 8 Howard's Pr. R. 292, it was held that the re- 
hearing of a motion was, within the meaning of the 270th section bf the 
code, corresponding with the 815th section of the amended code, a 
motion; and the opinion was intimated that the same construction 
would be given upon appeal. I think such an appeal is within the 
definition of a motion contained in the 401st section. But the costs 
upon a motion are in the discretion of the court deciding the motion ; 
and as none were awarded upon the decision of the appeal, none can 
be allowed. The motion is therefore denied, but without costs. 



SUPREME COURT. 
Jesse Conde agt Nelson G. Shepard and Eliza Ann Shepard. 

Where, in an action against husband and wife upon the foreclosure of mortgage executed by 
them, and also the accompanying bond to secure a part of the purchase-money for the pre- 
mises conveyed to the wife in fee, subsequent to the act of April 7, 1848, (Seas. L. 1848, p. 
307,) held, on demurrer to the complaint) that there was no misjoinder of parties, nor uniting 
of incompatible causes of action, although the wife was not liable on the bond in case of a 
deficiency on sale, Ac The bond was void as to the wife, but good as to the husband. She 
was a necessary party because the legal estate was in her, and he was a proper party be- 
cause of his liability on the bond in case of a deficiency on sale, and both were the mortga- 
gors. 

July SOifi, 1849. — The complaint is for the foreclosure of a mortgage 
made by the defendants on the 10th of May, 1848. It is alleged that 
the mortgage was executed by the defendants to secure a part of the 
consideration money due for the same premises that day sold and con- 
veyed by the plaintiff to Eliza Ann Shepard, in fee. The defendants 
also united in a bond to the plaintiff, conditioned to pay the same sum. 
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The mortgage was duly acknowledged and recorded, and the requisite 
notice has been filed. 

The defendants have demurred, severally, to the complaint The 
causes assigned are, first, that the defendant Eliza Ann, being a feme 
covert, could not make a valid mortgage. 2d. The defendant Nelson 
O. Shepard was not a proper party to the mortgage, as he had no estate 
in the premises mortgaged, the land having been conveyed to the wife 
subsequent to the act of April 7, 1848, (L. of 1848, p. 307.) Sd. The 
wife could not make a valid bond or covenant. 4th. A cause of action 
on the bond against the husband, can not be united with the cause of 
action on the mortgage, to which the wife alone was a proper party. 

W. T. Odell moved for judgment under § 247, on the ground that 
the demurrer was frivolous. . 
J. W. Culver, contra. 

Willabd, Justice. — The wife had a right to receive, in her own 
name, a deed of real estate, and to hold it without its being subject to 
the disposal of her husband, (L. of 1848, p. 808, § 8,) although the act 
of 1848 is sileflt with respect to her right to dispose of the same ; yet 
I apprehend there is no doubt, that at common law she had the right, 
by uniting with her husband, to charge it with a mortgage, or to con- 
vey it away in fee. The better opinion seems to be that the husband, 
at common law, must unite with the wife in the conveyance. (2 Kent's 
Com. 152.) At at any rate, his uniting with her cannot injure the 
conveyance. (1 R S. 758, §§ 10 and 11 ; Boot v. Mix, 17 Wend. 119 ; 
GUM v. Stanley, 1 Hill, 121.) 

The plaintiff, in a foreclosure suit before the code, might unite with 
the owner of the equity of redemption any person contingently liable for 
the debt, either as principal or surety. The rule formerly was, that the 
mortgagee might sue at law on the bond, and at the same time proceed 
in equity on the mortgage to foreclose it. (6 J. Ch. R 77.) This was 
remedied by the Eevised Statutes. (2 R S. 191, §§ 151-154.) It is now 
expressly enacted, that if the mortgage debt be secured by the obligation 
or other evidence of debt of any other person besides the mortgagor, the 
complainant may make such person a party to the bill ; and the court may 
decree payment of the balance of such debt remaining unsatisfied, after 
a sale of the mortgaged premises, as well against such other person as the 
mortgagor, and may enforce such decree as in other cases. (Id. § 154.) 
The bond in this case was void as to the wife, but good as to the husband. 
He was a necessary party, and there may be a decree over against him 
personally for the balance, if the whole cannot be collected by a sale of 
the mortgaged premises. The wife was a necessary party, because the 
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legal estate was in her, and she, together with her husband, were the 
mortgagors. The code has not changed this feature of the Revised 
Statutes. (See § 167 as to the joining of causes of action, and § 111, 
&c &c. T as to the parties to action.) The husband and wife were pro- 
perly made defendants in this cause. 

The demurrer in this case is not well taken — there is no misjoinder 
of parties, nor uniting of incompatible causes of action. Although the 
wife is not liable on the bond in case of a deficiency after the sale of the 
mortgaged premises, yet that is not an objection that can be raised in 
this demurrer. 

The plaintiff is entitled to a judgment for the frivolousness of the de- 
murrer. The points raised by it are all well settled, and have been so 
for about twenty years. 



SUPREME COURT. 
Lewis L. Squire agt Joseph Elsworth and others. 

In an action on contract for the recovery of money only, where there is a failure to answer, 
the clerk, in ascertaining the amount the plaintiff is entitled to recover (under section 246 
of the code,) should make and file with the judgment roll, a report of his finding ; analo- 
gous to the former practice of making and filing reports upon assessment of damages. 

New York Special Term, August, 1849. — This is an action on contract 
for the recovery of money only, and the complaint is not sworn to. The 
question is, in what manner is plaintiff to obtain his judgment 

Edmonds, Justice. — By section 246th of the amended code, the action 
not being on an instrument for the payment of money, but being on ac- 
count for goods sold, the clerk is to ascertain the amount which the 
plaintiff is entitled to recover. 

This, however, is to be done by the clerk in due form. It will not 
do for him merely to take the oral examination of the party or his wit- 
ness, and then insert the amount in the judgment roll. He must make 
and file with the record a report of his finding, like the report on assess- 
ment under the former practice, so that the defendant may have some 
means of ascertaining what is the decision of the clerk in the premises, 
some means of correcting any errors into which he may fall. That re- 
port will be annexed to, and form a part of the record. 

Any other practice than this will necessarily leave matters very much 



78 PRACTICE REPORTS. 

at loose ends, and may deprive parties of the power of correcting errors 
in the assessment. 

The clerk is substituted for the former sheriff's jury of inquiry ; and 
there is no reason why he should not, as was formerly the practice, make 
a report of his decision between the parties. 



COUBT OF APPEALS. 

Nancy Harris, by her next friend, &c., [Respondent, agt. Ralph 

Clark and others, Ex'rs, &c., Appellants. 

An order, decree or judgment of the court, which contains a provision for a reference of certain 
matters, and that all further questions and directious be reserved until the coming in of the 
report of the referee, is not an appealable order, decree or judgment, under the code, (§11.) 
It is not (he final order or judgment contemplated by the code. 

July Term, 1849. — The appeal in this cause was taken from a decree 
of the Supreme Court in Equity — Sixth Judicial District. The cause 
was brought to a hearing upon pleadings and proofs, and the decree 
entered November 21st, 1848. The question in the cause involves the 
construction of the will of Sydney Smith. The Supreme Court decid- 
ed that the trusts in the will should be declared void in toto, and the 
property be allowed to descend, as in case of intestacy, with proper 
directions in the decree for reference, and taking an account, Ac. The 
decree was accordingly so entered ; after declaring the general terms 
thereof, it was referred to Stephen Cambreleng, Esq., to take and state 
an account of all the personal estate of the said testator, &c., and how 
much was due to the complainant Nancy Harris, and the defendant 
Josiah C. Cady, respectively, as heirs-at-law of the said testator, Ac. The 
last clause of the decree was entered in these words : " And it is further 
ordered, adjudged and decreed, that the taxable costs of all the parties 
to this suit be paid by the executors of said will, out of the personal 
estate of the said testator ; and that all further questions and directions be 
reserved until the coming in of the report of the said referee" 

This cause was called upon the calendar of this court, July 21st, 1849. 

Mr. Charles O'Connor, counsel for appellants, suggested to the court 
that, in his judgment, the order or decree appealed from, was not an ap- 
pealable order, either under the code or otherwise ; although he admit- 
ted that the appeal must be taken under the code in this case. 
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Mr. Benjamin F. Butler, counsel for respondent, insisted that it 
was a judgment upon an actual determination made at a general term, 
and covered by § 11 of the code. That it was * final order, or such a 
final judgment as was contemplated by the code. 

The court took the case under advisement, and on the 23d July it 
was decided. Jewett, Ch. J., said the court had examined the ques- 
tion, and were of opinion that the order appealed from was not such a 
final decree or final judgment as was contemplated or intended by the 
code. The Legislature undoubtedly meant to prohibit an appeal from 
any order or judgment which was not the fined order or judgment — the 
last one in the cause. That the language of the code was explicit and 
and well expressed to accomplish that object In this case the decree 
appealed from states " that aU further questions and directions be reserved 
until the coming in of the report of the said referee." Of course it was not 
the final order or judgment of the Supreme Court 

Upon the suggestion of the respective counsel, that the case would 
be brought up in a proper shape, the court did not dismiss the appeal, 
but merely refused to hear the cause argued. 



COURT OF APPEAIS. 

Eliza A. Crain, Adm'x, &c., Respondent, agt Reuben Rowley, 

imp'd, &c, Appellant. 

A motion upon notice! will not be allowed to be taken or granted by default, where it inter- 
feres with the power of the court in controlling their calendar. 

Where a motion was made to permit a cause to be placed in the calendar, as of the time the 
return should have been regularly filed, it was denied, for the reason that such motions 
would derange the whole calendar, as many of the returns were undoubtedly filed after 
the regular time. 

July Term, 1849. — At the last May term of this court, a motion was 
made to dismiss the appeal in this cause, on the ground that the return 
had not been filed. The motion was granted, unless the return was 
filed in twenty days, &c. 

At this term this motion was made by respondent, on notice to have 
the cause placed upon the calendar as of the day the return should have 
been filed, if it had been regularly filed after the notice of appeal was 
served. The motion was not opposed. 

William Silliman, for motion. 
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The question arose, whether under rule 15 of this court, a motion pro- 
perly made upon notice, should not be granted of course, where there 
was no opposition. 

The court said they had the control of their own calendar ; and of 
course, any motion which tended to interfere with their power in this 
respect, would be examined and disposed of on the merits. 

They denied the motion on the ground, 1st. That this question 
should have been introduced and decided upon the motion made at the 
May term. Then was the proper time to have disposed of it. 

2d. That to allow a motion of this kind, permitting a cause to be 
placed on the calendar as of the time the return should have been re- 
gularly filed, would be, to derange the whole calendar, because many 
of the returns made to the court are undoubtedly filed after the regu- 
lar time prescribed by the statute and the rules of the court. 



COUBT OF APPEALS. 



ANONYMOUS. 



July Term, 1849. — The order appealed from in this case was an or- 
der on a re-hearing at general term of the Supreme Court, vacating an 
order of reference to ascertain ike amount of damages occasioned by a tern- 
porary injunction. 

The §uit was commenced in the Court of Chancery, to rescind a sale 
of Kidd Salvage Company stock, on the ground of fraud. The Chan- 
cellor held the remedy was at law, and dismissed the bill. After which, 
the motion was made for « reference to ascertain the damages occasion* 
ed by the injunction. 

This court decided that the order appealed from was not an appeal- 
able order, and dismissed the appeal. 
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SUPREME COUBT. 
Lucius F. Beardsley vs. Thomas S. Dickerson. 

Where, in an action for an Injury to personal property, which arose in Saratoga and the 
plaintiff in his complaint, selected Rensselaer as the place of trial, and the defendant, be* 
fore answering, served a written demand that the cause should be tried in New York, heU> 
that the defendant was irregular in not demanding trial in the "proper county." (§ 105, 
old coda) It is the obvious intention of the statute that the cause shall be tried in the 
county designated by §§ 103 and 104, unless the place of trial is changed by the court 

The defendant having moved under the 49th section of the Judiciary Act, (Laws of 1847, page 
333, which is still in force,) to change the place of trial from Rensselaer to New York ; it 
was objected by plaintiff that issue was not joined when the notice of motion was served. 
(3 Howard's Pr. R. 71.) It appeared that a reply had not then been served; but, an ex- 
amination of the answer showed that most, if not all of the material allegations in the com- 
plaint were denied; and, therefore, field, that the issues of fact arising upon the allegations 
in the complaint, controverted by the answer, obviated the plaintiff's objection, and that 
the question should be decided upon the merits. 

Upon the merits, it appeared that the parties both resided in the city of New York, and many 
facta and circuinstanoes which accrued there would necessarily be given in evidence on 
the trial; it also appeared that there were more witnesses residing in New York than in 
Bensselaer. Motion granted. 

Albany, November 24, 1848. — This was a motion to change the place 
of trial from Bensselaer to New York, The action was brought for 
entering upon the premises of the plaintiff, at Waterford, and taking 
possession, by virtue of a pretended execution, of divers articles of per- 
sonal property — and the plaintiff claimed damages for the expense he 
was caused in moving to set aside the execution. The affidavits were 
voluminous, and the fkcts sufficiently appear in the opinion of the 
court. 

The defendant, before answering, had served a written demand that 
the cause should be tried in the city of New York. 

H. Brewster, j&r plaintiff. 
J. A. Millard, for defendant 

Parker, Justice. — This action was brought for an injury to personal 
property, and Bensselaer county was designated, in the complaint, as 
the place for trial. The injury complained of occurred in the county of 
Saratoga, which was the proper place for trial under the 6th subdivision 
of section 10S of the code. By the 105th section, the defendant is au- 
thorized, before the time of answering expires, to demand, in writing, 
that the trial be had in the proper county. Under that provision, the 
defendant might have required a change of the place of trial to Saratoga, 
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but it did not authorize him to demand, as he did in this case, that the 
trial should be had in New York. The object of the 105th section was 
to enable the defendant to bring back the cause for trial to the county 
which the plaintiff ought to have selected under the lOSd and 104th 
sections. It is the obvious intention of the statute, that the cause shall 
be tried in the county designated by sections 103 and 104, unless the 
place of trial is changed by the court on motion. The defendant's de- 
mand, therefore, was irregular, and can have no influence upon this 
motion. 

But the defendant now moves to change the place of trial to New 
York, under the 49th section of the Judiciary Act, (Laws of 1847, page 
883,) which is still in force. 

• The plaintiff objects, in the first place, that issue was not joined in the 
action, when the notice of motion was served. (3 How. Pr. Eep. 72.) It 
is stated, in Mr. Millard's affidavit, " that the reply had not been served " 
when the papers for the motion were served. But it does not appear, 
from the affidavits, whether a reply has since been served, nor is it 
shown that the time to reply has been extended, nor that the plaintiff 
denied, or intended to controvert any material allegation in the answer. 

Mr. Brewster's affidavit states that the answer was put in on the 14th 
of October last. An examination of the answer shows that most, if not 
aD, of the material allegations in the complaint are denied. It is shown, 
by affidavit, that the motion papers were served on the defendant's at-' 
torney on the 4th of November last, which was more than twenty days 
after the service of the answer. The time, therefore, for the plaintiff to 
reply, under section 131 of the code, had elapsed. 

By section 205 of the code, an issue of feet arises, — 

1. Upon a material allegation of the complaint controverted by the 
answer, or 

2. Upon new matter in the answer controverted by the reply, or 

3. Upon new matter in the reply. J» 
The time for replying having elapsed, there was no issue of fact to 

be tried in the cause, except those arising on the allegations of the com- 
plaint controverted by the answer. The objection that issue was not 
joined, and that for that reason this motion is prematurely made, can 
not therefore be sustained. 

Upon the merits of the motion, I think there are good reasons shown 
for trying the cause in New York. The parties both reside there, and 
though the cause of action arose in Saratoga, it is shown that many facts 
and circumstances which occurred in the city of New York must neces- 
sarily be given in evidence on the trial. It appears also that there are 
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more witnesses residing in New York than in Rensselaer. The stipu- 
lation offered by the plaintiff will not avail him to retain the cause in 
Rensselaer. 
The motion to change the place of trial is therefore granted. 



SUPREME COURT. 

James Myers agt. David Rasback et al. 

The Same agt William G. Borland et aL 

JThe old suit in equity for the "partition of lands' 1 is now merged in the " dvU actions" under 
the code, and as such, may be prosecuted by summons and eampbmt It is a "reyufcir" pro- 
ceeding, inasmuch as it is prosecuted by and against regular parties, and according to the 
same forms of proceeding and roles of practice with other actions under the code. 

Proceedings for partition by petition under the Revised Statutes, (title 3, chap. 6, part 3,) are 
saved by the code ; and such proceedings may also be instituted, and are just as valid now 
as before the code became a law. (See frowr v. Trover, 3 Howard's Pr. Rep. page 351.) 

Herkimer Special Term, June, 1849. — Demurrer to Complaint* 

A. Loomis, for plaintiffs. 

J. A. RASBACK, for defendants. 

Gridlet, Justice. — These are suits brought under the code for the 
partition of lands ; and the defendants have demurred to the complaints 
on the ground that this class of actions has not been provided for by 
that instrument. 

It is said that the 390th section of the code prohibits the bringing of 
such actions, and continues in force all the statutory provisions of the 
Reused Statutes on the subject of partition. It does very clearly save 
thosb provisions ; and a proceeding upon petition conducted in the man- 
ner prescribed in those enactments, would be just as valid now, as it 
would have been before the code became a law. The reasoning of Jus- 
tice Barculo, in the case of Traver v. Traver, (3d Howard's Sp. T. Rep. 
351,) seems to me conclusive upon the construction of the section under 
consideration. 

But it does not necessarily follow, that an action for partition cannot 
be prosecuted by summons and complaint under the code. The section 
in question does not prohibit the bringing of such an action. It merely 
declares that the code shall not affect proceedings provided for in cer- 
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tain chapters and titles of the Revised Statutes ; and the provisions 
relating to the partition of lands, are among those embraced in the ex- 
ception. If, therefore, the jurisdiction to entertain an action for parti- 
tion, is elsewhere clearly conferred upon the court, there is nothing in 
the 390th section of the code which takes it away. 

The Supreme Court possesses the same jurisdiction and the same 
powers as were formerly vested in the Court of Chancery. (See Laws 
of 1847, p. 323, sec. 16.) That court, both in England and in this 
state, has long possessed a jurisdiction over the subject of the partition 
and sale of lands ; and its power to decree partition has long been 
fully recognized by our statutes. (2 Hoffman's Pr. 160 ; 2 E. S. 253, 
§§ 81 to 90.) The suit in equity for the partition of lands, was for- 
merly prosecuted by the filing of a bill, and the service of a subpoena, 
and continued to be so prosecuted after the Revised Statutes were 
passed, and up to the time when the " act relating to the juidiciary" 
went into operation, when the entire powers and jurisdiction of the 
Court of Chancery were transferred to the Supreme Court. (See 3d 
Paige, 345 ; 2d id. 887 ; 1st id. 415.) 

When the Code of Procedure became a law, the Supreme Court lost 
none of its chancery jurisdiction. It is true that the distinction between 
actions at law and suits in equity was abolished, but the suit in equity 
survived in the form of a " civil action" prosecuted by summons and 
complaint And I do not see why the old suit in equity for the partition 
of lands may not now be prosecuted in the form of a civil action under 
the code, in the same manner with every other suit of equity cognizance. 

In my judgment, it is embraced within the definition of a " civil ac- 
tion," contained in the 2d, 4th and 6th sections of that act. By the 
terms of the 2d section, an action is defined to be " a Tegular judicial 
proceeding, in which a party prosecutes another for the enforcement or 
prosecution of a right, or the redress or prevention of a wrong." 

In the opinion of Justice Barculo, to which I have already referred, 
a doubt is expressed whether a suit for the partition of lands is a " regular 
judicial proceeding," and also whether it is a proceeding in which one 
party can properly be said to prosecute another party for the "protection 
or enforcement of a right" or the a prevention or redress of a wrong? It 
may be remarked, that the reasoning of the learned justice upon this par- 
ticular question was not necessary to the decision of the motion before 
him ; but the question itself is one of very great importance, for, if this 
reasoning be correct, then all the proceedings in partition, instituted under 
the code, are "coram nonjudice" and the titles derived under them are 
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void. I have, therefore given to the subject all the consideration which 
the time at my command would allow; and I have come to the conclusion, 

1st That a proceeding in partition under the code is a " regular ju- 
dicial proceeding." I think an interpretation much too narrow and re- 
stricted has been given to the word "regular." The word is derived 
from regula," a rule ; and its first and legitimate signification, according 
to Webster, is, " conformable to a rule ; agreeable to an established rule, 
law, or principle ; to a prescribed mode ; or according to established 
customary forms." I cannot think it material that the writ of partition, 
at common law, only lay between parceners, and that it was extended 
by statute to joint tenants and tenants in common. An action given by 
statute may be just as "regidar" as an action of common law origin. 
The action of ejectment has been extended by statute to a great number 
of cases, to which it once had no application ; and it cannot admit of a 
doubt that since the change effected by the statute, an action of eject- 
ment, in the cases to which it has been extended, has been just as "regu- 
lar" a proceeding as a writ of right or a writ of dower was before. So, 
too, it seems to me that a suit in equity may be just as " regular" a judi- 
cial proceeding, as an action at common law. The word " regular" seems 
to have been used by the Legislature as opposed to special, and to have 
been designed to dktinguish "actons" from " special proceedings." The 
action for partition, therefore, prosecuted under the code in lieu of the 
old suit in equity, is a " regular 11 proceeding, inasmuch as it is prosecuted 
by and against regular parties, and according to the same forms of pro- 
ceeding and rules of practice with other actions under the code. 

2d. That the action for partition is in the strictest sense a proceeding 
in which the plaintiff "prosecutes" the defendant for the " enforcement of 
a right" The law has given to any man who holds lands in common 
with others, the " right to have them partitioned between him and his 
co-tenants, and thus to enjoy his own share in severalty. This "righ£ y 
can be "enforced? only by the judgment of a competent tribunal, ren- 
dered in a judicial proceeding instituted for that purpose. It certainly 
cannot affect this question that the suit is sometimes amicable in its 
character. The right may be disputed and resisted ; and then the pro- 
ceeding is hostile. It is enough that the action is given, for the purpose 
of enabling a party to "enforce his righf against a hostile party, which 
cannot be done, except through the instrumentality of a judicial pro- 
ceeding. 

My conclusion, therefore, is, that the old suit in equity for the parti- 
tion of lands, is now merged in the civil actions under the code, and, as 
such, may be prosecuted by summons and complaint. The demurrers 
must be overruled, with a right to withdraw them and to plead over, &c. 
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SUPKEME COURT. 
Cyrus B. Lynch and his wife agt James M. Mosher. 

Under the present practice a motion to change the place of trial for the convenience of wit- 
nesses need not be made till after issue joined. 

The motion should be made the first opportunity after joining issue. If the cause would be 
thrown oyer a circuit in consequence of such laches, it is a sufficient reason to deny the 
motion. 

The form of an affidavit of merits upon such a motion should correspond with the practice 
and decisions heretofore made therein. Three things must distinctly appear— 1st That 
the defendant has fully and fairly stated the case to his counsel, stating his name and resi- 
dence. 2d. That he is advised by his counsel that he has a good and substantial defence 
on the merits. And 3d. That he believes that he has such defence. {The question of 
change of venae and place of trial tinder the former and present statutes, reviewed. — Sill, Jus- 
tice.) 

Erie Special Term, July, 1849. — Motion to change the place of trial 
from Erie to Rensselaer county. The summons and complaint in this 
cause were served on the 8th day of May, 1849. The defendant's an- 
swer was served on the 23d of May. On the 9th day of June, the 
plaintiff served a demurrer to a part of the answer, and on the 12th day 
of June a reply to the residue was served. Notice of this motion with 
an order staying proceedings were served on the 3d day of July, for 
the special term to be held on the third Monday of July, instant, in 
Erie county. A general term of this court was held in Erie county on 
the 18th day of June, and in Chautauque county on the first Monday 
of July ; and special terms of this court were held in Erie county on 
the third Monday of May, in Niagara county on the first Monda/ of 
June, and in Orleans county on the fourth Monday of June. And the 
Erie circuit was appointed for the third Monday of July, but no busi- 
ness was done at this circuit, on account of the prevalence of the cho- 
lera at Buffalo. That part of the affidavit on which the motion is made, 
intended to show a defence on the merits, is as follows : " And this de- 
ponent farther says, that he has a good and substantial defence upon 
the merits to this action, as he is advised by his counsel, A. B. Olin, 
Esq., of the city of Troy, in the county of Rensselaer, and as he be- 
lieves truly, after having fully and fairly stated the case to said counsel." 

That part of the affidavit designed to show the materiality of the tes- 
ta mony of the witnesses, and the necessity of having them present at 
the trial, is in the following form. That said witnesses " are, and each of 
them are material and necessary witnesses for this deponent on the trial 
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of this cause, as this deponent is advised by said counsel, and he bdxcves 
truly \ after Having fully stated to the said consel what he expects to be 
able to prove by each and every of the witnesses above named ; and 
that without the benefit of the testimony of each and every of said 
witnesses, it would not be safe for this deponent to proceed to the trial 
of this cause, as he is also advised by his said counsel, and as he be- 
lieves truly" 

The plaintifls reside in Erie county, and the defendant in the county 
of Eensselaer, and this motion is made upon the ground that a majority 
of the witnesses reside in the latter county. 

C. 0. Poole, for the motion. 

H. Seymour, Jr., opposed, makes the following objections : 

1. The defendant was bound, before issue joined, to have demanded 
in writing that the trial should be had in Eensselaer county. (Code, 
section 126.) 

2. The defendant was bound to have given notice of his motion be- 
fore issue joined. By the delay the plaintiff has lost a circuit 

3. The affidavit is defective as to the merits and as to the materiality 
of the witnesses. It states that the defendant believes his counsel has 
advised him truly on these subjects, and does not state that he believes 
he has a defence on the merits, nor that he believes his witnesses to be 
material. 

Sill, Justice. — The power of this court to change the place of trial 
in transitory actions for the convenience of the witnesses and parties, 
was originally exercised by this court as an incident to its general juris- 
diction, and I do not find that the exercise of this power in such ac- 
tions was the subject of statutory provision until the Bevised Statutes 
took effect in 1830. The change of the place of trial by an order of the 
court, did not necessarily require the venue to be changed. The books 
of practice and the Bevised Statutes speak of the change for the con- 
venience of parties and witnesses, as a change of the place of trial, and not 
a change of the venue. But as the parties stood prior to the passage of 
the Judiciary Act of 1847, the only practical effect of naming a venue in 
a declaration in a transitory action, was to indicate the county in which 
the trial was to be had ; and the court adopted the practice of changing 
the venue as the method of changing the place of trial, where, for the 
convenience of parties and witnesses, the cause ought to be tried in a 
county other than that specified in the declaration. The distinction 
between a change of venue and a change of the place of trial in this 
class of cases, ceased to be important, and was practically lost sight o£ 
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This distinction, however, becomes substantial and important by the 
Judiciary Act of 1847. The 46th section of that act> required the venue, 
when the parties resided in this state, to be laid in a county where one 
party resided, or an adjoining county. And if the venue was not so laid, 
the defendant, when serving an affidavit of merits, and notice of a mo- 
tion before the time to plead had expired, was entitled 'as a matter of 
course, to an order changing the venue to such county, with costs. A 
change of venue was granted only in cases where the plaintiff had laid 
it in a county other than that where a party resided or in an adjoining 
county ; and a defendant, to avail himself of this irregularity, must 
serve an affidavit of merits, and give notice of a motion to correct it 
before the time to plead expired, or the objection was waived. 

The change of the place of trial as authorized by section 49, was a 
different proceeding, and did not cany with it a change of the venue, 
nor did the provision in section 46, requiring the motion to' change the 
venue to be noticed before the time to plead expired, have any appli- 
cation to a motion to change the place of trial under section 49. The 
time to make the latter motion was left to the practice as it stood be- 
fore, or as it may have been affected by provisions of that act other 
than those found in section 46. 

Sections 125 and 126 of the code, are substantially a re-enactment of 
section 46 of the Judiciaiy Act. The only changes which it is neces- 
sary now to notice being, that the code requires the venue to be laid in 
a county where a party resides ; the words " the county designated for 
that purpose in the complaint," are used instead of the word " venue." 
And instead of providing for the service of an affidavit of merits and 
notice of motion to change the venue, the defendant must, before the 
time to plead expires, demand in writing that the trial be had in the 
proper county, that is, a county where a party resides. 

The word venue, indeed, is not used in these sections, and perhaps 
was intentionally avoided ; but its use has not been prohibited, nor its 
meaning change by any statute. It is a word as significant and appro- 
priate as it has been, and under the code means the county specified in 
the complaint as the place of trial of the cause. Taking the liberty, 
then, of using this well-defined term for the words " place of trial" in 
section 125 and 126, and it will be readily seen that they are intended as 
a substitute for section 46 of the Judiciary Act, and designed solely to 
regulate the venue in the cause. Where a county in which a party re- 
sides is designated in the first instance, section 126 has no application. 
This section is designed to give the defendant his remedy when the plain- 
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tiff has not laid his venue in the proper county. And in such case, the 
defendant, by serving the written demand, is entitled to have the trial 
in the proper county — that is, a county which is the residence of a party. 

If my views are correct, section 126 has no reference whatever to a 
motion to change the place of trial for the convenience of witnesses or 
parties, but the sole object of that section is to point out the manner in 
which the defendant is to take advantage of .the plaintiff's irregularity 
when the venue is laid in the wrong c(>unty. The written demand re- 
quired by that section, was neither necessary nor proper in this case, the 
venue having been laid in the county where the plaintifls reside. 

2d. It is objected that the defendant has been guilty of laches, in 
omitting to give notice of his motion before issue joined. 

Prior to 1830, and before the enactment of any statute providing for 
the change of the place of trial in transitory actions, the rule was well 
settled that the defendant must embrace an opportunity, if one presented, 
to make his motion, which would not put the plaintiff over a circuit or 
a term. And he was required to move before issue joined, if waiting 
till after issue would have this effect (Chapin v. DeQroff, 4 Cow. 554.) 

The Eevised Statutes provided that issues of fact joined in the Su- 
preme Court, in transitory actions, should be tried in the county where 
the venue was laid, unless the court should deem it necessary for the 
convenience of the parties and their witnesses, or for the purpose of a 
fair and impartial trial, " to order such issues to be tried in some other 
county," in which case they were to be tried in the county so desig- 
nated. (2 R S., 407.) 

Under this statute the Supreme Court pursued the same practice which 
had previously prevailed, and required the defendant to move to change 
the place of trial before issue joined, if the delay till after issue would 
put the plaintiff over a circuit or term. (Lee v. Chapin, 11 Wend. 186.) 

Then came the Judiciary Act of 1847, by the 49th section of which it 
is provided, that the Supreme Court shall have power " to order any 
issue of fact joined in any suit," to be tried in any county, on good cause 
shown therefor, and on such terms, and under such rules and regula- 
tions as the court shall prescribe. The code then provides that trials 
shall be had in the county where one of the parties reside, " subject, 
however, to the power of the court to change the place of trial in the 
cases provided by statute. (Section 125.) 

The code, it will be observed, does not undertake to define the cases in 
which the place of trial, (as distinguished from the venue) shall bechanged, 
but leaves this question as it stood under former statutes. Its only effect 
is, to take from the court the exercise of this power as a part of their 
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general jurisdiction, and confine it to " cases provided by statute," and 
the right to exercise this power is now derived from the Revised Statutes 
above cited, and the 49th section of the Judiciary Act of 1847. Whether 
these statutes are both in force, or the latter is to be regarded as having 
superseded the former, it is not, in my view, necessary now to deter- 
mine, for so far as they affect the present question, the provisions of 
both are substantially the same. The Revised Statutes provided that 
" issues joined" in transitory actions should be tried in the county where 
the venue was laid, unless the court ordered " such issues to be tried in 
some other county." The first clause of the 49th section of the Judi- 
ciary Act provides that the court shall have power " to order any issue 
of fact joined" &c., to be tried in any county. Were the question now 
for the first time presented, whether under the Revised Statutes, the 
defendant was bound to make his motion before issue joined, I should 
be inclined to the opinion that he was not. The provision is, that the 
court may order an issue joined to be toned in another county ) Sec. The lan- 
guage seems to imply that an issue was to be first joined, and that the 
cause should proceed to this point before it is in readiness for an order 
of the court relative to the place of trial. While the practice remained 
uncontrolled by any legislative enactment, it was no doubt competent for 
the court to adopt such rules as they thought proper — and it is not im- 
possible that the practice on this subject prior to 1830 was subsequently 
adhered to, without a careful reference to this statute. However this 
may be, I am not at liberty to substitute my own construction of that 
statute for that uniformly given to it by the late Supreme Court, and 
their practice ought still to be pursued, unless subsequent legislation has 
furnished some reason for a departure from it. I have not been able to 
discover any such reason in the act of 1847. The section cited from the 
Revised Statutes, and the first clause of section 49 of the act of 1847, are 
in substance the same ; the latter act may be regarded as a substitute for, 
or a revision of the former, and there is nothing in the change of phrase- 
ology of the latter from which any intent on the part of the Legislature 
to change either the law or the practice, can be inferred relative to the 
time when the motion to change the place of trial should be made. Had 
not this question been already passed upon, I should have been led to 
the conclusion that the practice in this respect had not been changed by 
the Judiciary Act, and that the defendant was, notwithstanding its pro- 
visions, bound to embrace the first opportunity to make his motion, irre- 
spective of the fact whether issue were or were not joined. It was, how- 
ever, decided in Brainard v. Wheeler, 8 Howard, 71, that under sec- 
tion 49 of the Judiciary Act, the court was authorized to change the place 
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of trial, only when issue had been joined. The grounds for this deci- 
sion are not stated, and hence, I have not the benefit of the reasoning 
which led the learned justice to the conclusion adopted in that case. 

The latter clause of section 49, declares, that when the place of trial 
shall be changed, the clerk of the county in which the same shall be 
had, shall certify the minutes of trial, and they shall be filed in the 
county " where the said issue was joined." 

A hasty reference to this clause might leave the impression, that by 
necessary implication, issue must be joined before an order could be 
made changing the place of trial — such, however, is not necessarily the 
case. The Judiciary Act was silent as to the place of filing pleadings 
in suits commenced after the act took effect By the fifth rule of the 
court, all papers in a cause are to be filed, and all rules entered in the 
office of the clerk of the county where the venue is laid, or to which it 
has been removed. 

As has been already seen, changing the place of trial, does not change 
the venue. And although an order changing the place of trial were 
made before issue, still the papers would be filed and issue joined in the 
county where the venue was laid, and such order would not produce 
any embarrassment in complying with the latter clause of section 49. 

The great change which the Code of Procedure has introduced pre- 
sents this question, however, in a new light. 

In Lee v. Chopin, (11 Wend.) Mr. Justice Savage says, " on receiving 
the declaration the defendant becomes apprized of the nature of the plain- 
tiff's claim, and is as competent then to judge of the necessity of a change 
of venue as he can be after issue joined." 

The court assumed, that, under the system of pleading then existing, 
after the defendant had seen the declaration, and the plaintiff was informed 
that the suit was to be defended, the parties were able with reasonable cer- 
tainty to anticipate the character of the issue to be joined, and hence each 
could determine in that stage of the cause, what witnesses would be re- 
quired upon the trial. Whether this assumption was in all cases justi- 
fied by the result, it is not necessary to inquire, for the rule of the old 
Supreme Court was based upon it, and had no other sufficient foundation. 
Now, however, the case is widely different. Until the answer comes in 
the plaintiff cannot safely swear that a single witness will be necessary 
for him on the trial. And when new matter is set up in the answer, the 
defendant cannot know, nor can his counsel advise him, what witnesses 
will be needed for his defence. It seems to be a necessary result of the 
change in the system of pleading, that the defendant cannot determine 
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whether a change of the place of trial will be necessary, nor can the 
plaintiff determine whether he should oppose it, until all the pleadings 
in the cause are served. I am, therefore, satisfied that, under the pre- 
sent practice, a motion to change the place of trial for the convenience 
of witnesses, need not be made till after issue joined. 

In the present case, however, the defendant has been guilty of laches 
in neglecting to make his motion on the fourth Monday of June or first 
Monday of July, there having been sufficient time to notice the motion 
for those terms after the reply was served. By letting those terms pass 
and moving on the third Monday of July, the consequence must be to 
throw the cause over the circuit held on that day. This would have 
been a sufficient reason for denying this motion, if any business had 
been done at that circuit. 

8. The plaintiff objects to the form of the affidavit. Three things 
must distinctly appear in an affidavit of merits. 

1st. That the defendant had fully and fairly stated the case to his coun- 
sel, stating his name and residence. 

2d. That he is advised by his counsel that he has a good and substan- 
tial defence on the merits, and 

8cL JThat he believes that he has such defence. 

This last requisite is wanting in this affidavit The defendant does 
not swear that he believes that he has a defence, but that he believes 
his counsel has advised him truly ; in other words, that he has given 
honest advice. The affidavit is substantially like that in Britain v. Pea- 
body, 4 Hill, 61, which was held bad. That part of the affidavit relat- 
ing to the materiality of the witnesses is also defective in the same par- 
ticular. The defendant does not swear that he believes the witnesses 
material, &c., but that he believes his counsel gave him true or honest 
advice. Other questions were raised, which I will not now examine. 
The motion must be denied with ten dollars costs. 

At the July circuit no business was done on account of the prevailing 
epidemic, and this cause would not have been tried if it had been on the 
calendar. As the plaintiff has not, therefore, been in feet delayed by 
the omission to make the motion at an earlier day, the defendant is at 
liberty to renew it, provided he does so at a term so early that if the 
motion is denied the cause will not be carried over the next Erie 
circuit. 
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SUPREME COURT. 



William Hulburt and Mary Caroline, his wife, agt. Byington 

Newell. 

In suits brought by infants, a next friend is not necessary, nor is he liable for costs only in 
cases where the infant is sole plaintiff. A suit must be commenced in the name of an in- 
fant — sole plaintiff— to entitle the defendant to security for costs. (2 R. S. 446, § 2.) An 
attorney is only liable for costs, ($100,) where the defendant could have required security 
to be filed. Held, that where a husband and infant wife brought a suit, jointly, the de- 
fendant was not entitled to security for costs, although the husband was appointed and 
named in the proceedings as next friend of the wife. 

Wayne Special Term, July, 1849. — Motion for $100 costs against the 
plaintiff's attorney. The husband, whose wife was an infant, united with 
her in bringing an action against the defendant for a demand claimed 
to be due her before her marriage. The action was in their joint names 
and the husband, before the commencement of the suit, being himself 
of full age, was appointed next friend for his wife, and, in addition to 
being named as plaintiff, was also in the proceedings styled next friend. 

The defendant required the husband to file security for the costs of 
the suit, which he refused to do. Having succeeded in defeating the 
action, the defendant now moves for costs against the plaintiff's at- 
torney. 

Johnson, Justice. — By 2 E. S. 446, § 2, before any process can be 
issued in the name of an infant who is sole plaintiff, some competent and 
responsible person must be appointed to appear as next friend in the 
suit, who shall be responsible for the costs thereof Where the suit is 
commenced in the name of any infant whose next friend has not given 
security for costs, the defendant may require such plaintiff to file secu- 
rity for the payment of the costs that may be incurred; In such case, 
where the defendant at the commencement of the suit shall be entitled to 
require security for costs, the attorney shall be liable for such costs not 
exceeding $100, whether security has been demanded or not. (2 R. S* 
620, § 1-7.) 

From the plain reading and intent of the statute, a next friend is only 
necessary where an infant is sole plaintiff, and it is only in such cases 
that such next friend is chargeable with the costs of the suit. The at- 
torney is only liable where the defendant could have required security 
for costs to be filed — and this can be done only where the suit has been 
commenced in the name of an infant, and not where an infant is only 
named as one of several plaintiffe. A suit cannot be said to have been 
commenced in the name of one of several plaintiffs. It is then a suit in 
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their joint names, and not in the name of either one of the parties who 
unite in the prosecution. Here the suit was in the name of the husband 
* and wife, and not in that of the wife alone, and no security could have 
been required at the commencement of the suit, or at any other time. 
The husband, being an adult, was liable for the whole costs, at all events, 
in case of defeat. This makes the statute harmonious in all its provi- 
sions, on the subject of suits brought by infants. No next friend is ne- 
cessary, except where the infant is sole plaintiff, and then the liability 
for costs is imposed. Nor can the defendants require security for costs 
to be filed in any other case. The suit must be commenced in the name 
of the infant. So that, whether we adopt what writers have denomi- 
nated a rigorous construction, by adhering to the sense of the words of 
the statute, or that tempered by the equity and spirit of the law, the 
attorney is not responsible. 
Motion denied, but without costs. 



SUPREME COUET. 
Elizabeth Williams agt Robert Miller. 

An action for a breach of promise of marriage is within the class specified in the first subdi- 
vision of the 129th section of the code, where the summons is issued in conformity there- 
with. It is an action arising on contract, and is for the recovery of money only. 

Albany Special Term, August, 1849. — This action is brought to re- 
cover damages for the breach of an alleged promise of marriage. The 
summons is in conformity with \he first subdivision of the 129th section 
of the code, and specifies $6000 as the sum for which the plaintiff will 
take judgment, if the defendant Ml to answer. A motion was made 
by the defendant to set aside the summons, on the ground that the no- 
tice required to be inserted therein should have been under the second 
subdivision of the 129th section, instead of the first. 
M. Peohtel, for defendant. 
H. Tlo^KOOVL, for plaintiff. 

Harris, Justice. — I see no ground upon which this motion can be sus- 
tained. The action is clearly within the class specified in ike first sub- 
division of the 129th section. It is an action arising on contract — of this 
there can be no doubt It is also for the recovery of money — no other 
relief is sought It does not, therefore, belong to the "other actions" to 
which the second subdivision of the section applies. It is true that the 
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proceeding upon default, provided in the first subdivision of the 246th 
section, do not seem entirely appropriate to the nature of an action like 
this. If the complaint is sworn to, the plaintiff, upon the defendant's 
failure to answer, becomes absolutely entitled to judgment for the 
amount of damages specified in the summons. If the complaint be not 
sworn to, it then becomes the duty of the clerk, a duty somewhat deli- 
cate and novel, I admit, " to ascertain the amount which the plaintiff is en- 
titled to recover from her examination under oath, or other proof n It may 
be that the Legislature would have excused the clerk from the perform- 
ance of this duty in this particular class of cases, had it been brought 
to their attention ; but the provisions referred to relate to actions on 
contract generally, and this being such an action, is not excepted from 
the general provision ; and perhaps it is well enough that it is so. It 
may not, in every case, be a pleasant duty for the clerk, yet I have no 
doubt it will generally be discreetly performed. The motion must be 
denied, but without costs. 



SUPBEME COURT. 
John Pindar agt. James Black. 

In an affidavit upon which an order of arrest is to be founded, (g 481) two things must be 
made to appear : 1st, that a sufficient cause of action exists ; 2d, that it is among those spe- 
cified in the 11 9th section. 

It is not sufficient for the party making the affidavit to state that "his case is one* of those 
mentioned in section 179." It must appear from the facts stated that it is such a case. 
It is not necessary that the affidavit should state that " an action has been, or is about to 
be commenced" 

It is not necessary that the name, of the party to be arrested should be stated. If unknown, 
he may be designated as ike real defendant in the suit or proceeding, and whose name is 
not known, or by any name, (g 175.) 

The entitUng the affidavit in a suit (which, under the former practice, was fatal,) may now be 
disregarded, under g 176 of the code, as not affecting the substantial rights of the adverse 
party. + 

Albany Special Term, August, 1849. — This was a motion to vacate an 
order for the arrest of the defendant, upon the ground that the affidavit 
upon which it was granted was insufficient. The affidavit was as fol- 
lows : " Supreme Court. John Pindar v. John Doe. Albany county, 
ss. : John Pindar, being duly sworn, deposes and says, that on the 22d 
day of May, 1849, the real defendant in this suit, and whose name is not 
now known to this deponent, was in command of the sloop Hornet, of 
Troy, on her passage up the Hudson river, which, at said time, while 
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before the wind, wrongfully ran into the seine net of this deponent at 
Catskill, in the county of Greene, and damaged the same to the loss of 
this deponent of $125, or thereabouts ; and said sloop afterwards con- 
tinued on her course up said river, without offering or making repara- 
tion for the said injuries ; and that the real defendant in this cause had 
command of said sloop at the time of the said damage and injury to 
the property of this deponent." Upon this affidavit, Mr. Justice Park- 
er made an order for the arrest of the defendant, and that he be held 
to bail in the sum of one hundred dollars. 

J. K. Porter, for defendant 
James Parker, for plaintiff. 

Harris, Justice. — The requisites of an affidavit upon which an order 
of arrest is to be founded, are prescribed in the 181st section of the code. 

Two things must be made to appear. First. That a sufficient cause 
of action exists ; and then, that such cause of action is among those spe- 
cified in the 179th section. Let us try the sufficiency of the affidavit in 
this cause by this test. And, first, as to the cause of action. It is stat- 
ed positively, that the sloop Hornet, while under the command of the 
defendant, wrongfully ran into the seine net of the plaintiff, and injured 
it to the extent of $125. This I regard as equivalent to saying that 
the defendant had wrongfully injured the plaintiff's property. If this 
be so, "a sufficient cause of action is shown to exist." Then, is it a 
a case within the 179th section ? If a cause of action exists at all, it is, 
as we have seen, for injuring property, and is therefore within the very 
letter of the first subdivision of the section last mentioned. It cannot 
be necessary, indeed, I do not think it would be sufficient, for $|ie party 
making the affidavit, to state that " his case was one of those mentioned 
in section 179. It is enough that the judge can see from the facts stated, 
that it is such a case ; and unless facts enough to show this are stated, 
the affidavit is insufficient Assuming the facts stated in the affidavit 
to be true, the plaintiff had a sufficient cause of action against the de- 
fendant, and that cause of action was one upon which he had a right 
to have the defendant arrested. I do not think it necessary that the 
affidavit should state that an action has been, or is about to be com- 
menced. By the 183d section, it is provided, that the order of arrest 
may be executed when the summons is served, or at any time after- 
wards. To require the party, when he applies for the order, to state 
that he is about to commence an action, would be equivalent to requir- 
ing him to say he intends to make use of the order ; but it is enough 
that the statute does not demand such a statement. 
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The next ground of objection is, that the affidavit does not show who 
committed the injury. It is true the name of the party against whom 
the order was sought, was not given. The plaintiff states that it was 
unknown to him. But he says his cause of action is against the person 
whatever his name, who, upon the occasion of the injury, had command 
of the vessel He thus identifies the defendant, and with as much, per- 
haps greater accuracy, than he would, if he had merely given his name. 
The judge, accordingly, makes his order to arrest the defendant — not, 
indeed, to arrest James Black — but to arrest the man who was in com- 
mand of the sloop Hornet when the injury was done — which as well 
describes James Black, as though he had been called by name. In 
either case the officer would have to rely upon information aliunde, to 
determine who was the defendant In the one case, he must ascertain 
what person bore the name of James Black ; and, if he should happen 
to find several designated by that name, he would then be under the 
further necessity of ascertaining as best he might, which James Black 
was intended. In the other case, he would only have to ascertain who 
was, at the time specified in command of the sloop Hornet. The plain- 
tiff being ignorant of his name, was authorized by the 175th section to 
designate him by any name, in any pleading or proceeding. He might 
as well call him " the man in command of the shop Hornet? as by any 
other name, more brie£ but less distinctive. 

The only remaining point urged by defendant's counsel in support of 
his motion, which it is necessary to notice, is, that the affidavits is enti- 
tled in a cause which as yet had no existence. Under the former prac- 
tice, this objection might have been fatal to the proceedings. It seems 
to have been settled by authority, though I have never been able to per- 
ceive the soundness of the reason upon which the rule was founded, that 
affidavits to hold to bail must not be entitled. The only reason that has 
ever been assigned for the rule is, that as the affidavit purports to be 
made in a suit when in feet no suit is pending, an indictment for perjury 
could not be sustained, if the affidavit should prove to be false. I can 
see no difficulty, however, in sustaining an indictment, containing proper 
allegations, in such a case. But whatever should have been the rule un- 
der the former practice, it is enough to say now, that the error or defect, 
if it be one, " does not affect the substantial rights of the adverse party," 
and I am, therefore, required by the 176th section of the code to disre- 
gard it. The motion must be denied ; but as the questions are new, 
the defendant ought not to be charged with the costs of the motion. 

Vol. IV. 13 
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SUPREME COURT, 

William H. Glenny against James Hitchins and Benjamin H. 

Horton. 

A demurrer, under the code, must distinctly specify the grounds of objection ; unless ft do so, 
- it may be disregarded. (Sec. 145.) The general allegations, that " facts sufficient to con- 
stitute a cause of action are not stated in the complaint," that the complaint may be true, 
and yet the plaintiff not entitled to recover," are substantially the language of a general 
demurrer under the former practice, and are not now allowed in any case. 
Where a complaint alleges " the sale and delivery of goods" as a cause of action, it Is not ne- 
cessary to allege a promise on the part of the defendant to* pay, Ac., as was formerly ne- 
cessary. A statement of the facto constituting the cause of actum in ordinary language, Ac. 
(§ 142,) is now sufficient ; that is, all the facts which, upon a general denial, the plaintiff 
would be bound to prove, to entitle him to a judgment. 

At chambers. Motion for judgment, upon a frivolous demurrer, under 
section 247 of the code. — The complaint in this cause, after the title of 
the cause, is as follows : 

" Erie county. The above named "William Glenny complains of the 
defendants, that the plaintiff sold and delivered to the defendant, be- 
tween the 19th day of April, and the 24th day of May, 1849, crockery, 
gas fixtures and glass ware, to the amount and value of four hundred 
and eighty-six dollars and sixty -three cents ; for which sum the de- 
fendants are justly indebted to the plaintiff, and for which sum the 
plaintiff demands judgment." 

The time for answering has expired, and no answer has been put in 
by the defendant Horton. 

The defendant Hitchins appeared and demurred to the complaint, 
specifying the grounds of the demurrer in the following form : " That 
said complaint does not state facts sufficient to constitute a cause of ac- 
tion against the defendants, inasmuch as it does not state any legal lia- 
bility on the part of the defendants to the plaintiff, nor that they ever 
promised to pay the plaintiff any sum whatever ; and that all the plain- 
tiff alleges may be true, and the defendants not be liable to the plaintiff 
therefor. 

T. Bubwell,^ the plaintiff. 

G. *W. HOUGHTON", for defendant Hitchins. \ 

Sill, Justice. — The Code of Procedure requires that a demurrer shall 
distinctly specify the grounds of objection to the complaint ; and un- 
less it do so, it may be disregarded, (Sec. 145.) 
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The general allegations, that facts sufficient to constitute a cause of 
action are not stated in the complaint ; that the complaint may be true, 
and yet the plaintiff not entitled to recover, are substantially the language 
of a general demurrer under the former practice, and are not now 
allowed in any case. 

In the present case two. causes only are specified as the code requires, 
to wit : that the complaint does not state a promise by the defendants to 
pay, and it does not state any legal liability on the part of the defendants. 
Under the old system of pleading, the statement of a promise in this class 
of actions was indispensable, and this was the allegation which the defend- 
ant must put in issue by this plea. All the matters which went to show 
the defendant's liability upon his promise were set out as inducement, or 
as a consideration for the promise ; and under the issue thus formed, the 
plaintiff was put to the proof of all these matters which were requisite to 
give legal efficacy to the defendant's undertaking. The promise in many 
cases was never in fact made, but was an inference of law from the other 
facts stated in the declaration and proved on the trial. 

The code has made a radical change in this respect. All forms of 
pleading heretofore existing, inconsistent with it, are abolished, and the 
form and sufficiency of pleadings are to be determined by its provisions. 
(Sec 140.) And now the complaint is good if it contains a statement of 
the facts constituting the cause of action in ordinary language. (Sec. 142.) A 
detail of the evidence of the facts on the one hand, and legal inferences 
on the other, are to be alike avoided. And if the complaint contains all 
the facts which upon a general denial the plaintiff would be bound to 
prove, to entitle him to a judgment, it then clearly contains " a statement 
o£ the facts constituting the cause of action," and is sufficient under the 
code. 

The sale and delivery are the issuable facts in the present case ; and 
these sustained by testimony, determine the case for the plaintiff, or if 
successfully controverted, defeat the action ; and the statement of a pro- 
mise, if superadded, would not be a fact controverted in the case, but 
would be a legal inference to follow or fail, as the facts averred shall be 
found true or false. 

Suppose the plaintiff had in this case alleged that the defendants pro- 
mised to pay the sum claimed, and the defendants by their answer had 
simply denied the promise, leaving the other allegations as they have by 
the demurrer admitted. Upon the face of the pleadings, the plaintiff must 
have judgment ; for upon the admission of the sale and delivery the law 
adjudges a promise to pay. This result could only be avoided by proof 
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of some new matter, as payment, fraud in the sale, or other matter in 
avoidance which would be clearly inadmissible under such an issue : for 
the intention of the code is too clear to be mistaken, that such defences 
must be set out as matters of avoidance, in order to allow its admission 
in evidence. The only effect then of such allegation in the complaint 
would be to invite an immaterial issue, and to present on the record 
the denial of a legal inference which is established by the facts admitted. 

What has been said on the subject of alleging a promise, applies also 
to the other objection, that the complaint does not state that the defend* 
ants are legally liable to pay the debt. 

The defendant also objects that the liability of the defendants is joint, 
and the plaintiff is asking for a several judgment against Hitchins. If 
the cause were not in readiness for judgment against the defendant Hor- 
ton, there would be a difficulty in ordering judgment now against 
Hitchins. Perhaps there might be an order declaring the demurrer 
frivolous, and directing judgment to be entered against Hitchins when- 
ever the plaintiff should be entitled to take judgment against Horton ; 
but this question need not now be decided. 

The papers handed up show that more than twenty days have elapsed 
since the service of the summons and complaint on both defendants, and 
that Horton has not answered, and this demurrer is the only obstacle to 
judgment against both. This objection does not therefore arise in this 
case, for judgment will be entered jointly against both defendants. 

It is also objected, that this motion cannot be made here (Batavia, 
Genesee co.) the venue being in Erie. Motions may be made at any 
place in the district where the venue is laid ; and by section 147 of the 
code, this class of motions may be made out of court. Motion granted, 
and judgment ordered with ten dollars costs. 



SUPREME COURT. 
The Catskill Bank agt Sajkford. 

By g 428 of the code, the writ of scire facias is abolished, and the remedies provided by 
§§ 283 and 284, substituted therefor. The saving clause in § 428 relates only to pro- 
ceedings by scire facias commenced before the code took effect, whether judgment had 
been rendered thereon or not 

Oolumbia Special Term, June, 1847. — The judgment was obtained in 
this action, in December, 1842. Sundry payments were made thereon 
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leaving due, as the plaintiffs contend, on the 10th March, 1849, the sum 
of $863.50, with interest from that day. 

On the 4th May, 1849, the plaintiff's attorney issued a writ of scire 
facias quart execuiionam rum ; which the defendant, at the late special 
term in Columbia county, moved to set aside, on the ground that it is 
a remedy abolished by the code. 

M. Sanford, for the motion, cited code, §§ 288, 428. 
Robert Dorlon", contra, 

Willard, Justice. — The amended code took effect prior to the issuing 
of this scire facias, and must control the rights of the parties. By § 428 
the writ of scire facias is abolished, and the remedies prescribed by the 
code, (§§ 283 and 284,) are substituted. The saving clause in § 428 
relates only to proceedings by scire facias commenced before the code 
took effect, whether judgment had been rendered therein or not The 
motion contemplated by § 284 renders a scire facias unnecessary, and 
is a more simple and less expensive remedy. I will set aside the scire 
facias for irregularity, but without costs and without prejudice. 



SUPREME COURT. 
The Catskill Bank agt. Sanford. 

The 283d and 284th sections of the amended code (in relation to issuing executions) are appli- 
cable, as well to judgments rendered before the code took effect, as those rendered in actions 
under it 

Now, in all cases, executions may be issued immediately upon perfecting judgment, and at any 
time within fire years thereafter. After five years, no execution can be issued without leave 
of the court upon motion. 

Albany Special Term, August 7, 1849. — On the 15th of December, 
1842, the plaintiffs recovered a judgment against the defendant for 
§2240.33 damages and $46.83 costs, upon which they claim a balance 
of §368.50 yet due. A motion is made for leave to issue execution to 
collect this balance. The defendant denies that anything is due upon 
the judgment 

K. Dorlon, for motion, 
M. Sanford, opposed. 

Harris, Justice. — I was inclined to think, upon the argument, that the 
plaintiffs should have brought their scire facias under the power reserved 



102 PRACTICE RSPOBTSL 

in the last clause of the 428th section of the code. But it has been held 
by Mr. Justice Willard, upon a former motion in this cause, that the 
clause referred to relates only to proceedings by scire facias commenced 
before the amended code took effect, whether judgment had been ren- 
dered or not. I am satisfied, upon examination, that the decision was 
"right The 283d and 284th sections of the amended code are applica- 
ble, as well to judgments rendered before the code took effect, as to 
judgments rendered in actions brought under the code. So that now, 
in all cases, execution may be issued immediately upon perfecting 
judgment and at any time within five years thereafter ; and after five 
years no execution, in any case, can be issued without leave of the 
court upon motion. That this is so, will be obvious upon comparison 
of the sections mentioned, together with the 8th section, with the cor- 
responding sections as they stood in the code before it was amended. 
The motion is, therefore, properly made ; but as the defendant denies 
that anything is due upon the judgment, I shall direct a reference to 
Judge Tremain, to report the amount, if anything, remaining due; and 
that upon filing his report with the clerk of Greene, the plaintif& be at 
liberty to issue execution for the amount by him to be due. 



SUPREME COUBT. 
Mary D. White agt. Lyman White. 

The second section of the act of April T, 1848, (Sees. Laws of 1848, p. 307,) which reads as fol- 
lows: "The real and personal property, and the rents, issues and profits thereof; of any 
female now married, shall not be subject to the disposal of her husband, but shall be her sole 
and separate property as if she were a single female, except so far as the same may be liable 
for the debts of her husband heretofore contracted," declared unconstitutional and void, being 
in violation of the first section of article one of the constitution of this state, which reads as fol- 
lows : " No member of this state shall be disfranchised, or deprived of any of the rights or 
privileges secured to any citizen thereof; unless by the law of the land or the judgment of his 
peers." It also contravenes the 6th section of article one of the constitution of this state, 
the last clause of which reads as follows : " No person shall be subject to be twice put in 
jeopardy for the same offence ; nor shall be compelled, in any criminal case, to be a witness 
against himself; nor be deprived of life, liberty or property, without due process of law;- 
nor shall private property be taken for public use, without just compensation." 

Eeld, that there is nothing in the constitution of the United States which invalidates 
this statute, for the reason that there is nothing prohibiting a state Legislature from 
taking- away vested rights, unless they arise out of a contract; and as the marriage 
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relation is not created by what is understood to be a contract in the strictest common law 
sense of that term, and is not what in popular language and common parlance is under- 
stood by the word contract — the Legislature always having power to dissolve it — it is not 
a contract within the spirit and meaning of the prohibitory clause of art 1, sea 10, 1st sub. 
of the Constitution of the United States. 

September, 1849. 
R. Coopeb, for plaintiff. 
G. Field, far defendant. 

This is a complaint filed by the plaintiff who is the wife of the de- 
fendant, against her husband, to protect what she claims is her rights 
in relation to her real estate, and to restrain the defendant from inter- 
fering with the same. The complaint states that the plaintiff, as the heir- 
at-law of Richard Cary, succeeded to certain real estate as tenant in 
common with seven othera of the children of the said Richard Cary, and 
that she the plaintiff married the defendant in 1819, and that there are 
six children now living, the issue of such marriage. That proceedings 
in chancery were taken to make partition among the children of the 
said Richard Cary of said lands, and that such proceedings were had. 
That on the 23d day of July, 1828, commissioners to make partition 
were appointed, who assigned and allotted to the plaintiff, as one of 
the heirs-at-law of the said Richard Cary, in the names of herself and 
the said defendant her husband, a certain farm known as lot No. 6, con- 
taining 100 acres, situated in the town of Springfield in the county of 
Otsego, and also several other farms on said tract, amounting in the ag- 
gregate to 470 acres, or thereabouts. That said commissioners made 
their report of partition, and the same was confirmed by the court on 
the 5th day of December, 1828, and a final decree of partition made ; 
and that plaintiff moved on and took possession of said lot No. 6, as- 
signed to the plaintiff as aforesaid ; and from that time has continued to 
reside on and occupy said lot until within the last few weeks, during 
which time the plaintiff has been prevented from occupying said pre- 
mises, and living in the dwelling house, by said defendant The com- 
plaint sets forth, also, that since the said partition the defendant has had 
the management and control of the property, and has enjoyed the receipts, 
rents, issues and profits of the same. That the defendant is a man of 
idle habits, addicted to the use of spirituous liquor to such a degree as 
to become frequently intoxicated. That he has been careless and im- 
provident in the management and cultivation of said farm, and greatly 
neglected the same ; and that since the passage by the Legislature of this 
state of the law for the more effectual protection of the property of mar- 
ried women, the defendant has avowed to the plaintiff his determination 
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to exercise the exclusive control and direction of the said farm, and has 
prevented the plaintiff from having any power or control over the same, 
stating attempts by her to use and control the property, and the pre- 
vention by the defendant, and finally the entire expulsion of her from 
the house and premises, and this by personal force and violence, and a 
refusal of the defendant to permit her to return and live in the house or 
upon the premises, and an entire omission and refusal of the defendant 
to provide for her or her family, and an increase of the intemperate 
habits of the defendant, concluding with a prayer for the relief above 
stated ; and to this complaint the defendant has interposed a demurrer, 
alleging as the grounds of demurrer, 

1st That the court has no jurisdiction and no power to grant relief 
2d. That the complaint does not state facts sufficient to constitute a 
cause of action, inasmuch as it appears from the complaint that the 
rights of the defendant to the property in question were vested rights, 
and claiming that the act of April 7th, 1848, enacted for the protection 
of the property of married women, cannot apply to the case. 

Mason, Justice. — The second section of the act of April 7th, 1848, 
under which the plaintiff claims the possession of the property in this 
case, and that the defendant be restrained from interfering with the 
same, is as follows : " The real and personal property, and the rents, 
issues and profits thereof of any female now married, shall not be sub- 
ject to the disposal of her husband, but shall be her sole and separate 
property, as if she were a single female, except so far as the same may 
be liable for the debts of her husband heretofore contracted." It is 
true, courts incline against such a construction of the statute as would 
give it a retrospective action so as to take away a vested right (7 
Johns. R 477.) But where the intention of the Legislature is apparent, 
it is the duty of the courts to see that the statute has its full effect, and 
is not eluded by construction. (15 Johns. R. 858.) I do not for a 
moment doubt that it was the intention of the Legislature in this stat- 
ute, to give to the wife control over her real estate, and to sever the 
husband's rights to possess it This, it seems to me, is most manifest 
from the plain reading of the statute itself The husband, by mar- 
riage, does not become absolute proprietor of the wife's inheritance ; 
but as the governor of the family, is so far master of it as to receive 
the profits of it during his life, but has no power to make an absolute 
sale of it without her consent (Bacon's abridgment, Baron and Feme, 
letter C, 2d vol., page 15, Bouvier's ed.) This is an estate growing 
out of the marital relations, and is wholly dependent upon them. In 
the language of the common law, the husband becomes a tenant by the 
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courtesy, the title in fee remaining in the wife. This is one of the legal 
effects which the eommon law attaches as the effects of the marriage. 
The wife's legal existence and authority is in a degree lost or suspended, 
and the husband succeeds to the possession of her lands and takes the 
rents and profits jure tucoris, and if the wife dies before the husband 
without having issue, her heirs succeed to the estate. If, however, there 
has been a child of the marriage born alive, the husband takes the estate 
absolutely for life as tenant by the courtesy. (2 Kent's Com. ISO, 131, 
2d ed.) The only difficulty which I have encountered in this case to 
giving the plaintiff the relief sought by the complaint, arises from the 
doubts which have arisen in my mind as to the validity of the statute 
under consideration. There have been three considerations urged 
against the validity of this statute, and which we cannot avoid consid- 
ering in this case, however grave or delicate the questions may be, and 
it would be but arrogance in me, did I not feel and confess my inability 
in the determination of questions of so grave magnitude. The deter- 
mination of the questions raised in this case is a duty, however, from 
which we cannot be excused, however unpleasant the performance of 
it may be. The validity of this act of the Legislature must be faith- 
fully examined and impartially determined. The first objection raised 
against the validity of this statute is, that the Legislature have trans- 
scended their authority as a state Legislature. In short, that this 
second section of the statute is in conflict with the constitution of the 
United States and consequently void ; that it is a statute in conflict 
with that provision of the constitution of the United States which pro- 
hibits a state from passing any law impairing the obligation of a con- 
tract The argument is that the relation of husband and wife is created 
by a contract of the parties, and is to be regarded as a mere civil con- 
tract between the parties. That by virtue of the contract of marriage 
between the parties in this case, the husband succeeded to all the plain- 
tiff's personal property and to the rents and profits of her real estate 
during coverture at least, and that the statute under consideration takes 
away from the defendant in this suit these vested rights of property, 
and thereby assails and impairs the obligations of the marriage contract 
by taking away all these rights of property to which the husband suc- 
ceeded under it. This question has not arisen in the courts of this state, 
and I am not aware of any adjudication of the question in any other 
states of the Union. I have looked carefully into the reports of the adju- 
dication of the United States courts and do not find any adjudication of 
the questions by these tribunals. I am aware that in the case of Dart- 
mouth College v. Wooduxird, 4th vol. U. S. Condensed Reports, 576 and 
Vol. IV. 14 
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577, the late lamented Justice Story intimates the opinion that the con- 
tract of marriage is a contract within this prohibition of the constitution 
of the United States. To use his own language in that case, " If under 
faith of existing laws, a contract of marriage be duly solemnized, or a 
marriage settlement be made, (and a marriage in law is always a valua- 
ble consideration for a contract) it is not easy to perceive why a disso- 
lution of its obligations, without any default or assent of the parties, 
may not as well fell within the prohibition as any other contract, for a 
valuable consideration. A man has just as good a right to his wife, as 
to the property acquired under the marriage contract. He has a legal 
right to her society and her fortune, and to divest such right without 
his default and against his will, would be as flagrant a violation of the 
principles of justice as the confiscation of his own estate. I leave this 
case, however, to be settled when it shall arise." (4 IT. S. Condensed R. 
577.) This language is obiter and has not, therefore, the weight of autho- 
rity, however we might respect it as the opinion of a learned judge. I 
have bestowed the most deliberate consideration upon this branch of 
the case, and have come to a conclusion adverse to that intimated by 
the learned judge in the case above cited. At the time of the adoption 
of the constitution of the United States, the power of the state Legis- 
lature to control and modify the marriage relation, with all its incidents, 
was unquestioned, and the subject was considered peculiarly within the 
province of state legislation, and I cannot think that it was against any 
abuses of this right by state legislation that this constitutional provision 
was framed, and that it would, therefore, be a violent presumption to 
suppose that it was the intention of the framers of the national consti- 
tution to divest the states of their right to legislate upon this subject, 
and I apprehend that this is the first attempt that has seriously been 
made to bring the relation of husband and wife within the prohibition 
of this clause of the constitution respecting contracts, while it cannot be 
denied, on the other hand, that all of the obligations growing out of this 
relation, have in repeated instances been wholly annulled by special laws 
passed by the Legislatures of the different states granting divorces to the 
parties. In many of the states of the Union there is no judicial remedy 
by one party against the other, for a breach of the obligations of the mar- 
riage relation. The only remedy being by divorce, which is granted by 
the Legislature alone. This is the case in several of the states at the pre- 
sent time, and I am not aware that the legislative power of a state, thus 
wholly to annul the marriage relation, has ever been seriously questioned. 
It is a power which has been exercised by most, if not by all the states 
of the Union. And it was adjudged in the case of Starr v. Pease, (8 Conn. 



PRACTICE REPORTS. 107 

R 5, 41,) that a legislative divorce, a vinculo, for cause, such as a breach 
of the marriage obligations, was constitutional and valid, and such is the 
opinion of Chancellor Kent in his Commentaries, (2d Kent's Com. 107, 
8d ed.) And the opinion of Chief Justice Marshall in the case of Dart- 
mouth College v. Woodworth, is to the effect that a general law regula- 
ting divorces for cause, is within the province of state legislation, and 
such is the opinion of Justice Story. He says, in that case, that a general 
law regulating divorces, was not necessarily a law impairing the obliga- 
tions of such a contract; and that a law punishing the breach of a con- 
tract by imposing a forfeiture of the rights acquired under it, or absolving 
it, because the marital obligations were no longer observed, was not a law 
impairing the obligation of contracts, while at the same time he declared 
that he was not prepared to admit a power in the state Legislature to dis- 
solve the marriage contract without any cause or default, and against the 
wishes of the parties, and without a judicial inquiry to ascertain the 
breach of the contract. It cannot be denied that while the marriage re- 
lation is said to be a civil contract between the parties, it is not a con- 
tract in the full common law sense of the term. It is from the Eomans, 
from whence we have derived the civil law, that the idea has prevailed 
that marriage was a civil contract. It was, however, with them a con- 
tract without much of an obligation, as the continuance of the relation 
depended almost wholly upon the caprice of one or the other of the parties. 
(2d Kent's Com. 85, 3d ed. ; Notes to Cooper's Justinian, 437, 488.) 
Marriage is a civil institution established for great public objects. It is 
defined to be a contract between a man and a woman for the procreation 
and education of children. (Bacon's Abr., tit. Baron and Feme, letter A.) 
And it has a similar definition in the civil law. (Cooper's Justinian, 419.) 
It is wanting in many of the essential ingredients of a contract, and is 
regulated more upon grounds of public policy to accomplish the great 
objects of such a relation, than it is with reference to the pecuniary rights 
of the parties as it regards each other ; unlike other contracts at the com- 
mon law, the parties may enter into it, the male at the age of 14 and the 
female at the age of 12 years. It cannot, like ordinary contracts, be dis- 
solved by mutual agreement, or cancelled upon a valuable consideration. 
Neither can its obligations be modified by the parties. The will of so- 
ciety and public policy supersedes the will of the parties ; and, however 
unable one of the parties may subsequently become to perform the obli- 
gations resulting from the relation, the other is still bound. Not even a 
total overthrow of all the mental powers, terminating in fixed and per- 
manent insanity, is permitted to operate as a discharge of the other party 



108 PBACTIOE REPORTS. 

from its obligations. And the very creation of this relation dissolves all 
previous contracts between the parties, and produces a total incapacity to 
enter into other contracts between themselves. In fact, almost the only 
essential features of a contract it possesses, is, that the assent of the par* 
ties is necessary to create the relation, and it can not be alleged that 
the mere consent of the parties to establish a certain relation in society 
between them, necessarily makes the transaction between them a con- 
tract. If this were so, the relation of guardian and ward, whenever the 
ward chooses the guardian, would be the result of a contract, and con- 
sequently, beyond the control of state legislation. Without further con- 
sideration of this branch of the case, I will conclude by saying, that in 
my opinion, the marriage relation is not created by what we understand 
to be a contract in the strict common law sense of that term, and is not 
in what popular language and common parlance, we understand by the 
word contract ; and it is not a contract within the spirit and meaning 
of this prohibitory clause of the Constitution of the United States. It 
follows, therefore, that there is nothing in the Constitution of the United 
States which invalidates the statute under consideration, for there is no- 
thing in that which prohibits a state Legislature from taking away vested 
rights, unless they arise out of contract. This was expressly adjudged 
in the case of Watson v. Mercer, 8 Peters' R. 88. 

The next question which I propose to consider, is, does the statute under 
consideration violate the first section of article one of the constitution of 
this state, which is as follows : " No member of this state shall be disfran- 
chised or deprived of any of the rights or privileges secured to any citi- 
zen thereof, unless by the law of the land or the judgment of his peers." 
The defendant in this suit, by virtue of the marriage contract with the 
plaintiff, became seized of a freehold estate in this farm. He not only 
succeeded to rights of property, but became actually seized of the freehold, 
jure uxoris, and entitled to take the rents and profits, during their joint 
lives in any event, and as there were children born alive of the marriage, 
he took an absolute freehold estate for life as tenant by the courtesy. 
(2 Kent's Com. 130, 131, 2d ed. ; Adair and others v. Scott, 3 Hill R. 182.) 
This section, one of article one, of the present constitution, is but a copy 
of section one of article seven of the former constitution of the state, and 
has received judicial construction. The question arose in the case of 
Taylor v. Porter <t Ford, (4 Hill R. 140,) as to the validity of a general 
statute of the state authorizing private roads to be laid out over the lands 
of the owners thereof, for the use of the applicant, his heirs and assigns, 
and the act of the Legislature was judged to be unconstitutional, as coming 
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in conflict with this section of the constitution. And we must regard this 
section of the constitution as having received judicial construction : "No 
member of this state shall be disfranchised or deprived of any of the rights 
and privileges secured to any citizen thereof unless by % the law of the 
land or the judgment of his peers." The court in the case of Taylor v. 
Porter & Ford, in considering the expression " by the law of the land," 
contained in this section, use the following language : " The words by 
the law of the land, as here used, do not mean a statute passed for the 
purpose of working the wrong ; that construction would render the re- 
striction absolutely nugatory and turn this part of the constitution into 
mere nonsense. The people would be made to say to the two houses, you 
shall be vested with the legislative power of the state, but no one shall be 
disfranchised or deprived of any of the rights or privileges of a citizen, 
unless you pass a statute for that purpose ; in other words you shall not 
do wrong unless you choose to do it" Again, says the court in that case, 
" the meaning of the section then seems to be, that no member of this 
state shall be disfranchised or deprived of any of his rights or privileges, 
unless the matter shall be adjudged against him upon trial had according 
to the course of the common law. It must be ascertained judicially that 
he has forfeited his privileges, that some one else has a superior title to 
the property he possesses before either of them can be taken from him. 
It can not be done by mere legislation." The same principle was adjudged 
at an earlier day in the matter of Albany Street, 11 W. R 149. This 
principle is again recognized in the case of Bloodgood v. M. and H. 
Railroad Company, 18 W. R. 9. But again it seems to me that this act 
of the Legislature must be adjudged void as contravening the 6th section 
of article one of the constitution of this state, which is as follows : " No 
person shall be subject to be twice put in jeopardy for the same offence, 
nor shall he be compelled in any criminal case to be a witness against 
himself; nor be deprived of life, liberty or property without due process 
of law, nor shall private property be taken for public use without just 
compensation." (Art lst> sec. 6th, Const) This is an exact copy of a 
part of the 7th section of article 7, of the former constitution of this state, 
and the expression " nor be deprived of life, liberty, or property, without 
due process of law," received judicial construction in the case of Taylor 
v. Porter & Ford, supra, and the court in commenting upon this part of 
the section say, " the words due process of law in this place can not mean 
less than a prosecution or suit instituted and conducted according to the 
prescribed forms and solemnities for ascertaining guilt or determining the 
title to property. It will be seen that the same measure of protection 
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against legislative encroachment is extended to life, liberty and property, 
and if the latter can be taken without a forensic trial and judgment there 
is no security for others. If the Legislature can take the property of 
A, and transfer it to B, they can take A, himself and either shut him up in 
prison or put him to death. But none of these things can be done by mere 
legislation ; there must be " due process of law." These same provisions 
of the present constitution were again considered by this court in the case 
of Gilbert v. Foote, in which case the court declared the statute entitled 
" of proceedings for the draining of swamps, marshes, and other low 
lands," (2 E. S. 548,) unconstitutional. The case went to the Court of 
Appeals and was affirmed by default in that court at the last January term 
thereof — the court deciding that as the statute authorized the taking of 
the property of the owner of the land and transferring it to the applicant, 
his heirs and assigns, for the ditch, against the consent of the owner, it 
was in conflict with the provisions of the constitution above referred to, 
and consequently void. This case has not as yet been reported. I think 
that Senator Tracy was right in the case of Bhodgood against The Mo- 
hawk & Hudson Railroad Company, 18 W. R. 59, when he said that the 
latter clause of the section of the former constitution, " nor shall private 
property be taken for public use without j ust compensation, as equivalent 
to a constitutional declaration that private property without the consent 
of the owner shall be taken only for the public use, and then upon a just 
compensation." The decision of this case was made in 1837, and the 
case of Taylor v. Porter & Ford, 4 Hill's R. 440, was decided in 1843, 
in which this general statute of the state was declared to be an infrac- 
tion of this provision of the constitution, and the principle decided in these 
cases was well understood by the framers of the present constitution, and 
they must have appreciated the full force of the decision in the latter case, 
and have provided by section 7, article 1, of the present constitution, that 
so far as private roads are concerned they may be opened in the manner 
to be prescribed by law, but have not extended the right to take private 
property for private use beyond the case of opening private roads and 
from the very feet that they have not, I think the inference is irresistible 
that they did not intend it should be done. But again, I am not prepared 
to admit that the Legislature of a state possesses any such power as would 
authorize them to take the property of one person and give it to another 
against the consent of the owner, were there no such prohibitions con- 
tained in the constitution. It has been said that the British Parliament 
was omnipotent, but the great commentator upon the Laws of England 
seems to think that when they speak of the omnipotence of Parliament 
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they use a figure of speech rather too bold. (1 Black. Com. 161.) But 
this omnipotence of Parliament signified nothing more than the supreme 
sovereign power of the State, and I think, therefore, that De Lolme 
made an unwarrantable assertion when he said that " it is a funda- 
mental principle with the English lawyers that Parliament can do every 
thing but make a woman a man and a man a woman." The Legisla- 
ture, however, is not supreme under our form of government. It is 
only one of the organs of the absolute sovereignty which resides in the 
whole body of the people. (4 Hill's B. 144.) It was said by the late 
Justice Story, in the case of Wilkinson v. Leland et ai, 2 Peters' R 657, 
" that a government can scarcely be deemed to be free when the rights 
of property are left solely dependent on the will of a legislative body, 
without any restraint The fundamental maxims of a free government 
seem to require that the rights of personal liberty and private property 
should be held sacred." Again, he says, "we know of no case in which 
a legislative act to transfer the property of A. to B., without his con- 
sent, has ever been held a constitutional exercise of legislative power 
in any state of the Union. On the contrary, it has constantly been re- 
sisted, as inconsistent with first principles, by every judicial tribunal in 
which it has been attempted to be enforced." I maintain, therefore, 
that the security of the citizen against such arbitrary legislation rests 
upon the broader and more solid ground of natural rights, and is not 
wholly dependent upon these negatives upon the legislative power con- 
tained in the constitution. It can never be admitted as a just attribute 
of sovereignty in a government to take the property of one subject and 
bestow it upon another. The exercise of such a power is incompatible 
with the nature and objects of all governments, and is destructive to 
the great end and aim for which government is instituted, and is sub- 
versive of the fundamental principles upon which all free governments 
are organized. This was a power repudiated by the Bomans during 
the whole reign of imperial despotism, and has ever been a maxim of 
the civil law, and was asserted in England as one of the sovereign rights 
of the citizen, and forms a part of the 29th chapter of Magna Oharta. 
And I do not hesitate, in conclusion, to declare that the people of the 
state of New York have never delegated to their Legislature the power 
to divest the vested rights of property, legally acquired by any citizen 
of the State, and transfer them to another against the will of the owner. 
The Legislature of this State can only lawfully exercise such powers as 
have been confided to it by the sovereign will of the people, and when 
it usurps powers not entrusted to it by the sovereign power, its acts 
are as utterly void as those of the most inferior magistrate in the land, 
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in case where he has transcended his jurisdiction. It follows, therefore, 
that this act of the Legislature under which the plaintiff has sought.the 
relief claimed in this case is void, and, consequently, can confer no rights 
upon her. I have not, in declaring the deliberate judgment which ,1 
entertain in this case, been unmindful of the importance and delicacy 
of the duties devolving upon this court. We are called upon to declare 
an important statute of the State unconstitutional and void ; a statute 
deeply affecting the most important and delicate of the marital rights ; 
a statute, it is said, passed to repeal the common law and substitute the 
civil in its stead ; a law called for, it is alleged, by the popular voice of 
the State, and demanded by the onward progress of society. In a case 
like this, the court can never find a motive to transcend its duty, and 
I trust it will always be found to possess independence enough to do 
that. The defendant must have judgment upon the demurrer in this 
cause. 
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Anonymous. 

March, 1849. — This was a motion by defendant to set aside a judg- 
ment and subsequent proceedings for irregularity merely. The capias 
was returned as though personally served on the defendant, (in August, 
1848,) by the sheriff; although it appeared that, in fact, it was not serv- 
ed on him at all, but, if served, was on the wrong person. The pro- 
ceedings were all regular, on the part of the plaintiff, to obtain judg- 
ment There was no affidavit of merits ; nor any collusion shown be- 
tween the plaintiff and the sheriff or his deputy, 

Willard, Justice, held that, as between the plaintiff and defendant, 
the judgment was regular, and there being no affidavit of merits, it could 
not be disturbed. The return of the sheriff to the capias was matter of 
record, and could not be impeached in that collateral way, especially 
where there was no pretence of fraud or collusion. (See Evans v. Parker, 
20 Wend. 622; Baker v. McDuffie, 23 lb. 289; Mente v. Hanman, 5 
Whart. 150.) Motion denied, with $10 costs. 
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SUPREME COURT. 

Juah M. Picabia agt Francis Everard, Peter Delmonico, adm'r, 

and others. 

A final decree regularly entered (not enrolled) cannot be corrected on special motion; it moat 

be done on a re-hearing. It enrolled, it must be by bill of review. 
The court will not Buffer the plaintiff to dismiss his bill after a decree, unless upon consent (1 

Barb. Cb. R 228; 1 Dan. Ch. Pr. 930; Lashky v. Hogg, 11 Vesey, 602; Gilbert r. Fades, 1 

Freem. 158; Anon, 11 Yes. 169.) 

New York Special Term, Oct 1849. — The defendant, Delmonico, as 
administrator, Ac., presented a petition setting forth that he was the 
owner, by assignment from the plaintiff) of the mortgage to foreclose 
which this suit had been brought ; that in 1844 a decree had been en- 
tered in the suit by default, but it had not yet been enrolled ; that the 
premises were liable to three prior mortgages, one to Bishop Hughes for 
$24,000, and two to John Targee for some $10,000 ; and that there was 
due on the mortgage in this suit about $14,000; that the premises 
would not sell for more than $40,000, which would not be sufficient to 
satisfy all the mortgages ; and that if the premises were sold subject to the 
prior mortgages, (as they must be, as neither the Bishop or Targee had 
been made parties,) they would not sell for the amount due the peti- 
tioner ; that he had been informed that more than $10,000 had been 
paid on the Bishop's mortgage, though it stood on the record in full 
force for its whole amount, and that no purchaser would take the risk 
that the premises were not liable for such full amount. 

A sale of the property being necessary, the petitioner asked for leave 
to amend his bill, which had been taken pro confesso as to all the de- 
fendants, by inserting his own name as plaintiff instead of defendant, 
and by making the Bishop and Targee parties, with such averments as 
would enable the final decree to settle the amount due to them respec- 
tively, or for leave to vacate the decree of foreclosure and dismiss this 
suit, or for other relief, &c. Notice of the motion had been given to 
the older mortgagees, and to the owners of the equity of redemption. 

H. H. Stuart, for petitioner. 

E. SANDFORD J% /&r one of the defendants, who, as trustee, had exe- 
cuted the mortgage. 

J. T. T>OTLE, for the Transfiguration Church, who, as cestui que 

trusts, were owners of the equity of redemption. 

Edmonds, Justice. — A final decree, regularly obtained and enrolled, 
Vol. IV. 15 
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cannot be opened or altered in this court, but on a bill of review ; and 
if not enrolled, but regularly obtained and entered on the minutes, it 
can be corrected only on a re-hearing, (Bennett v. Winter, 2 J. C. K. 
£05 ;) and in the latter case, the court will not, on motion, entertain an 
application to vary it, unless by consent of all parties, or in respect of 
matters which are quite of course, as in case of a clear mistake in the 
counsel's drawing it up, (1 Paige, 189 ; 7 ib. 882,) or where some ordi- 
nary direction has been omitted, (1 Buss, 475 ; 4 J. C. R 546,) or where 
eoets have, by inadvertence, been given to a party not entitled to them 
(2 "Wend. 221 ;) but except in matters of fonn or clerical errors, or 
where the matter is clearly consequential on the directions already 
given, it is a principle of the court, which it would be unsafe to depart 
from, that no alteration can be made in a decree on special motion. It 
would, therefore, in my opinion, be improper to grant the motion to 
amend. 

Nor is the other branch of the petitioner's application without its diffi- 
culties. He very naturally asks, why the court should refuse to let a man 
discontinue a suit in his own favor, even after he has got a judgment ? But 
several quite cogent reasons suggest themselves in answer to the question. 

Where a bill is dismissed by order of the court, it is a bar to another 
suit; but where it is voluntarily dismissed by the plaintiff himself he 
may sue again. To establish a precedent which should give the plain* 
tiff this right especially after decree, might be made to operate vexa- 
tiously and oppressively. EveTy decree affects other rights besides 
those of the plaintiffs. All parties become interested in it, and any of 
them may take steps to have the effect of it. (Garrington v. HoUy } 1 
Dickins' R 281.) 

In this very case the question may arise, whether Burke, one of the 
trustees who executed the mortgage, is not personally liable for any de- 
ficiency. Such personal liability may not have been decreed in this 
case, yet, by allowing a new suit, he may be subjected to a litigation 
on that point This would not be just to him without his consent, and 
therefore it was that I inquired on the hearing whether the petitioner 
would take a dismissal of the suit, with a stipulation waiving his personal 
liability, to this I understood Burke to consent ; but the petitioner very 
properly replied, that as administrator, he had no authority to make such 
an arrangement, and so Burke persists in his opposition to the motion. 

Now, I understand it to be a rule of this court, not to suffer a plain- 
tiff to dismiss his bill after a decree, unless upon consent. (1 Barb. Ch. 
Pr. 228 ; 1 Dan. Ch. Pr. 930 ; Lashley v. Hogg, 11 Vesey, 602 ; Gilbert 
V. Faules, 2 Freem. 158 ; Anon. 11 Ves. 169.) 
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I do not, then, well see how I can grant this part of the motion even, 
without establishing a precedent which may be fraught with much mis* 
chie£ It is true that I do not see the prospect of doing much mischief 
in this particular case, for except as to Burke and and his co-trustees; 
it does not seem to be a matter of any consequence to an j of the parties; 
and as to them, their liability may be already established ; for as the 
decree is not before me, I do not know how that is. But it is the dan* 
ger of the precedent which affects me, and I do not therefore look so 
clearly as I otherwise should into their exact position. 

The petitioner, however, is not without all remedy. He may him- 
self become the purchaser on his mortgage sale, and then contest with 
Bishop Hughes the amount due to him ; or he may offer to redeem 
from him, and it has occurred to me that perhaps he may get rid of the 
decree, by obtaining a re-hearing. {Gardner v. Dezing, 2 Edw. 181 ; 
Clarke v. HaU, 7 Paige, 882.) 

Be that, however, as it may, I can not feel myself at liberty on this 
motion to grant the petitioner either of the forma of relief which he aska 

The motion must be denied, but without costs. 
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Henbt Mieb agt. Cartledge & Ferguson. 

Although it is a settled role that a pleading will not be stricken out on motion as false, where 
it is verified by the oath of the party according to the rules and practice of the court, (be- 
cause the court will not try the matter upon affidavits, 1 Hill, 870.) Yet, where the court 
can plainly see, from the pleading, that a new and equivocal formula and unaooustomed 
words are averred, instead of the usual and proper language, to form an issue, by which 
it is quite clear that a real issue upon the facts is not produced, and evidently was not in- 
tended, it is a duty to hold such a pleading not within the rule. 

New York Special Term, Oct, 1849. — The complaint was on two 
drafts on, and accepted by, the defendants. 

The defendant Ferguson pleaded, that " he denies that the defend- 
ants in said complaint mentioned, did as therein alleged, accept the 
drafts in said complaint mentioned, or either of them ;" which was ve: 
lifted as required by the code. 

C. EvwAttS, for plaintiff, moved to strike out the answer, as a sham 
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defence, on affidavits which set out that the drafts had been accepted^y 
the defendants 1 agent for debts owing by the defendants to the plaintiff; 
that after they had been dishonored, the defendants had repeatedly pro- 
mised the plaintiff's agent to settle the matter of the drafts, never inti- 
mating a question as to their liability on them ; and had three several 
times written to the plaintiff in England, where he resides, recognizing 
their liability, expressing regrets that they had been obliged to permit 
their acceptances to be dishonored, proposing terms of payment, and 
asking for indulgence, and uttering threats in case they were coerced. 

E. Paine, for defendants, read no affidavits, but relied upon the facts 
that the answer had been verified, and that it amounted to the general 
issue; which had never been stricken out as a false plea. 

Edmonds, Justice — The practice of striking out a plea as false, has for 
some time prevailed in this court, and is founded on the same considera- 
tions which lay at the foundation of the practice of striking out frivolous 
pleas ; the delay, namely, which was generally the object of such a mode 
of pleading, and which it is the duty of the court to guard against 

But there have been two exceptions to the rule : one was that of the 
general issue ; and the other, that of a plea when verified by the oath 
of the party. The former exception is not now applicable, because un- 
der the code of practice, we no longer have any general issue but the 
latter, I apprehend, is still applicable. 

The court have held, that when a plea was verified under the rules 
adopted pursuant to the act of 1840, to wit, that " the "defendant be- 
lieves it to be true in substance and matter of fact," it could not be 
stricken out as false, because the court could not try the matter upon 
affidavits. (Maury v. Van Arnum, 1 Hill's E. 870.) 

Such pleadings are now to be verified more strongly than was requir- 
ed by the rules of 1840 ; and accordingly the answer in this case is ve- 
rified by the defendants' oath, that " it is true of his own knowledge." 

The answer, however, is justly subject to some criticism. It does not 
say that the defendants did not accept the drafts, which is the true mode 
of pleading, according to all well-established rules ; but it says that the 
defendant denies that the drafts were accepted, &c. ; so that when the 
verification says that the answer is true of defendant's own knowledge, 
it may mean that the feet which is thus sworn to be true is the feet that 
defendant denies the acceptance, and not the feet that the drafts were 
not accepted. 

Again, the answer denies that they were accepted, " as in the complaint 
alleged." The complaint alleges that they were accepted by the defend- 
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ants, and the affidavits show that they were accepted by their authorised 
agent Such a mode of declaring is right enough, and the plaintiff may 
sustain his averment by proof of an acceptance by an agent; yet the 
answer is so expressed, especially when taken in connection with the affi- 
davit, as to mean merely to deny that the defendants personally them- 
selves accepted ; so that the answer and verification may be true; and yet 
the defendants be bound beyond all question as acceptors of the drafts. 

If the answer had pursued in this respect the usual and proper Ian* 
guage, instead of adopting a new and somewhat equivocal formula, and in 
accustomed words had averred that the defendants did not accept in man- 
ner and form, &c., then the verification would have brought this case 
within the exception, and placed the court in the position that it ought 
not to settle the question of the truth or falsehood of the answer on affi- 
davits ; but it has used language which may convey an idea quite differ- 
ent from that precise one which could alone have that effect 

I fully accord with the sentiments uttered by this court on a former 
occasion, (Broome County Bank v. Lewis, 18 Wend. 566,) that the pro- 
priety of exercising this power (that, namely, of striking out sham and 
false pleas) is manifest from the consideration that it is unbecoming the 
dignity of courts of law, unfit and improper in itself) and unjust to other 
suitors, that courts should be compelled to examine and decide ques- 
tions which have no foundation in the facts of the case ; and that it 
would be a reproach to the administration of justice, if delays could be 
procured by what may properly be denominated frauds upon the right 
of pleading ; and I am therefore disposed to be strict in ftTA-mining 
pleadings where there is ground to suspect that a defence is put in for 
delay, rather than for the legitimate purpose of procuring a judicial de- 
termination. 

In this case, though the defendant is put upon his guard by the affida- 
vits which have been served upon him, and his attention has thus been 
called to the allegation that his answer is false and a sham, and to the 
facts by which that allegation is sought to be established, yet he has made 
no answer whatever, has made no explanation of the facte alleged against 
his good faith, and has manifested none of that anxiety which is so natu- 
ral where one has an actual defence, and is possessed of a sincere desire 
to have it properly presented to the court. In three of their letters to 
the plaintiff, the defendants never intimated any objection to the claim 
which the plaintiff sets up upon these drafts. In one of them, they ex- 
press their regret that their acceptance came back, and apologize for it. 
This was after the first one and before the second one became due; and 
they promise to remit as soon as possible, and attempt to quiet the plain- 
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tiff "by an assurance that lie will get fall interest oil his claim* In their 
second letter they promise to secure the plaintiff's debt, and possibly 
make payment in good business paper ; and in one of them they threaten 
those who shall place themselves in a hostile attitude, and boast that 
they never fight but they win 1 

If these letters relate to any other transactions than these drafts, it was 
indeed very easy for the defendants to explain them away : they have 
bad the opportunity, and remain silent The inference from that silence 
is very strong ; and when it is considered that the first of the letters 
speaks in terms of the acceptance, and the last one was handed to the 
plaintiff's agent as their answer to a demand by him for payment of the 
drafts, becomes quite irresistible that they have no defence in fact 

When to this are added the facte that the plaintiff's agent called on 
defendants for payment of these drafts in July, 1848, and several times 
between that and the 13th September following, and again in March, 
April and May, 1849, and had conversations with them in regard to 
them, in none of which did they intimate any question as to their ac- 
ceptance, but repeatedly promised a settlement, until they finally stopped 
payment, it appears to me that the conclusion against the bona fides of 
their answer is too strong to be disregarded 

Still I may be wrong in this inference ; and the danger of that ad* 
monishes me that in this, as well as in other like cases, the court ought 
to be very cautious in exercising the power of depriving a party of all 
opportunity of making a defence against a claim upon him. 

While, therefore, I am constrained by the aspect in which this case 
presents itself to me, to hold that the defence set up in the answer is a 
sham defence, I am inclined to think that that ought to be without 
prejudice to the defendants' hereafter applying to the court for leave to 
put in an answer, when they can satisfy the court that they have a de- 
fence in feet, and desire in good faith to avail themselves of it. 

With this reservation, the motion will be granted with costs. 
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SUPBEME COURT. 
Elijah Shaw agt. Austin S. Jayne and Morris Brown. 

By a statement affects constituting the cause of action, in a complaint, under the 142 section 
of the code, it is not intended that the evidence upon which the recovery is to be had, nor 
the circumstances in detail, which, when taken together win justify the conclusion that * 
wrong has been committed, or that a cause exists for which an action can be maintained, 
should be stated. It is not true under the new order of things any more than under the 
old, that a pleading may contain the evidence or As (wamutcmees of (he case in detail. 

Thus, where the complaint, in an action for false imprisonment, stated at g roat length all the 
circumstances, and the particular instrumentality by which the plaintiff .was restrained of 
his liberty, held, that it should all be stricken out The mode of stating a cause of action 
heretofore in use in such a case, is all that is necessary. 

Before "Welles, Justice, at chambers. Sept 1849. — Motion on the part 
of the defendants to strike out certain portions of the complaint as being 
redundant and irrelevant 

The action is for false imprisonment The complaint states, upon in- 
formation and belief that on or about the 5th day of February, 1849, 
the defendant, Morris Brown, issued and delivered to one Samuel R. 
Tuell, a deputy of the sheriff of the county of Steuben, an execution 
signed by said Brown, as attorney for Austin S. Jayne, the other de- 
fendant, which execution is in the words and figures following, that is 
to say : [The execution is then set forth in hose verba, which is against 
the body of the plaintiff, to collect $79.84 costs in an action of ejectment, 
at the suit of the plaintiff Jayne.] The complaint then proceeds to state 
the arrest of the plaintiff by said Tuell as such deputy, by virtue of such 
execution, and his commitment to Daniel W. Wheeler, a deputy of the 
sheriff, and the keeper of the jail, &c, and the delivery of the execution 
to said Wheeler ; that Wheeler imprisoned the plaintiff for the space 
of three days, before the plaintiff could procure sureties to the usual 
bond to the sheriff^ &c., to obtain the liberties of the jail limits; that on 
the 10th day of February 1849, the plaintiff, with Orrin Grimes and 
Harlow L. Comstock as sureties, Arc., executed and delivered to Whee- 
ler, a bond to the sheriff, according to the provisions of article third of 
title seven, of chapter seven, of part third of the Bevised Statutes ; and 
that thereupon the plaintiff was allowed the liberties of the jail limits. 
4c, but was kept and detained as a prisoner upon the said jail limits by 
virtue of the said execution, and against his will, until the sixteenth day 
of February, 1849, when he was discharged therefrom ; that the action 
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mentioned and referred to in the execution was commenced on the fifth 
day of July, 1848, and was brought by said Jayne, to recover possess- 
ion of certain premises then occupied by Shaw, in Urbana, in said coun- 
ty, in which defendant Brown was attorney for Jayne, and that Brown 
issued the execution as attorney for Jayne ; that judgment was entered 
in the action in favor of Jayne against Shaw, on the fifth day of Febru- 
ary, 1849, for the recovery of certain of the said premises, and also 
$79.84 costs, &c. ; that the execution was issued to enforce the collec- 
tion of the judgment for costs. 

The complaint then states the issuing of another execution on the 
judgment, about the 6th day of February, 1849, and the delivery of the 
same to said Tuell, &c., to recover possession of the premises, &c. ; and 
that Tuell, by virtue thereof on the said 6th day of February, 1849, 
delivered to Jayne that part of the dwelling-house on said premises 
which was then occupied by Shaw, and also the shed and north part of 
the premises near said house. 

The plaintiff is informed and believes, that on the 10th day of March, 
1849, at a special term of this court, held at Bath, Steuben county, be- 
fore, Ac., one, &c., the judgment and all subsequent proceedings in the 
action were set aside for irregularity, on condition that Shaw should 
within ten days stipulate not to bring an action against the plaintiff in 
the action, or his attorney, for issuing the said execution, for the deliv- 
ery of the possession of the premises, &c ; that on the 16th day of 
March, the plaintiff stipulated accordingly, setting forth the stipulation 
at length ; that he requested Jacob Larrowe, one of his attorneys to de- 
fiver the stipulation to said Brown, and is informed and believes, he 
did so deliver it, together with a copy of the order ; that no execution 
against the property of Shaw, on said judgment, had been issued or re- 
turned previous to the issuing of the execution against his person. That 
plaintiff is informed and believes, that the defendant Jayne knew of, 
and consented to, the issuing of the first-mentioned execution, and knew 
of, and approved of the arrest and imprisonment of the plaintiff. The 
complaint then concludes with a claim of damage to $1000. 

The motion is to strike out of the complaint the execution against the 
body of the plaintiff, as set forth at length ; also the allegation of the 
plaintiff, giving sureties to the sheriff for the jail limits ; also the allega- 
tion of issuing of the execution to put the said Jayne in possession of 
the premises, and the execution thereof, &c. ; also all that is stated about 
setting aside the judgment by the special term, &c., and the stipulation, 
and the delivery thereof to Brown, &c 
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The motion was heard at chambers, to accommodate the counsel, 
under a stipulation to have the order to be made, entered as of the last 
special term in Steuben county. 

M. Brown, for defendants. 
H. L. Comstock, for plaintiff. 

Welles, Justice. — Much as I deplore the spirit of innovation, 
which, for the last two sessions has seemed to govern the counsels of 
our Legislature on the subject of legal practice and pleading, I will not 
do them the injustice to believe that they ever intended to countenance 
such a form of pleading, in a simple action at law, as is here presented. 
The above statement of matters contained in the complaint is very 
much abbreviated, and yet enough appears to show that it contains all 
the ingredients of a bill of discovery. It is sworn to, and consequently 
the answer would have to be put in under oath ; and what is not spe- 
cially denied, will be deemed admitted. The 142d section of the 
amended code defines what a complaint shall contain. The second 
subdivision of that section is as follows : " A statement of the facts 
constituting the cause of action, in ordinary and concise language, 
without repetition, and in such a manner as to enable a person of com- 
mon understanding to know what is intended." 

By a statement of facts constituting the cause of action, is not meant 
the evidence upon which the recovery is to be had ; nor the circum- 
stances in detail, which, when taken together, will justify the conclu- 
sion that a wrong has been committed, or that a cause exists for which 
an action can be maintained. The mode of stating the cause of action 
heretofore in use in a case like the present, is all that is necessary. It 
is not true, under the new order of things any more than under the 
old, that a pleading may contain the evidence or the circumstances of 
the case in detail. 

It never was necessary, in an action for false imprisonment, to set 
forth in the declaration, the particular instrumentality by which the 
plaintiff was restrained of his liberty. A large portion of the cases in 
practice were where the unlawful imprisonment was through or by 
means of process of some kind issued by courts, and the point of the 
complaint, the irregularity of the proceedings, or the want of power in 
the officer granting the process. This want of power might be owing 
to a great .variety of causes in the various cases that arose ; and yet I 
believe the old obnoxious practice was never charged with the absur- 
dity of requiring the plaintiff in any such case to give a history, in his 
declaration, of the facts and circumstances which he intended to prove 

Vol. IV. 16 
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on the trial. Much less should the reformed practice, which aims to rebuke 
the prolixity and circumlocution of ancient form and proceedings be 
chargeable with the same vice in a fourfold degree. If the complaint 
or answer is founded upon equitable jprinciples, it would be doubtless 
proper sometimes to set forth the facts and circumstances much more 
at length, than is necessary in a case depending, like the present, upon 
common law principles only. It is a mistake to suppose that the dis- 
tinction between law and equity is abolished : it is only the distinction 
of actions that is abolished. The common law remains as much the 
standard of civil rights as ever, and is the great rule of action for the 
citizen. Equity is, as it always was, ancillary to the common law, and 
is never to be invoked excepting where the rules of law are found in- 
adequate to afford such relief as the peculiar circumstances of particular 
cases demand. 

The statement of the cause of action in the complaint will always dis- 
close the character of the action, whether resting upon principles of law 
or rules in equity, and the pleader should adapt the form or mode of his 
statement to the class to which the case belongs ; taking care, in each case, 
that it be " in concise language, without repetition, and in such a manner 
as to enable a person of common understanding to know what is intended." 

If, in the present case, the imprisonment complained of was the imme- 
diate effect of the act of the jailer, in receiving and detaining in custody 
the plaintiff, from a deputy sheriff who made the arrest by virtue of an 
irregular execution issued by the defendant Brown, for and with the 
approbation of the defendant Jayne, upon an irregular judgment which 
was afterwards set aside, the imprisonment was, after all the act of 
the defendants, and should have been so stated at once. The great 
merit of the new regime is brevity ; and it would be a sad commentary 
upon it, if a rule of construction is adopted involving interminable p*> 
lixity and leading to a multitude of issues. I suppose it would be 
sufficient in this case for the complaint to state, " that the defendants 
on &c, at &c., unlawfully seized and took the plaintiff by his body, 
and compelled Mm to go from a certain dwelling-house in the town of 
Urbana, in the county of Steuben, through divers roads and highways^ 
to the common jail in the county of Steuben, and there imprisoned him 
against his will for the space of ten days, to the great damage of the 
plaintiff," and demanding judgment for $1000. 

Under such or a similar complaint, the plaintiff could give in, evidence 
all the circumstances stated in the complaint in this case, provided they 
were competent under any form of stating the case. 

I regard the whole frame of the complaint in the present case wTong ; 
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and if the motion had been made to strike it all out, it would have been 
granted. The notice of motion, however, is to strike out certain parts, 
and is not in the alternative ; and I can do no more than grant the mo- 
tion as asked for in the notice. This is done with leave to the plaintiff 
to amend, and to substitute a new complaint, if he shall be so advised, 
for the same cause of action ; such amendment to be made in twenty 
days after service of a copy of the order to be entered upon this decision. 
No costs to either party as against the other. The defendants to have 
twenty days to answer such amended complaint, in case one is served 
within the time above limited ; and the same time to answer the com- 
plaint as it shall stand upon striking out the matters as provided in said 
order, after the plaintiff shall give notice in writing that he elects not 
to amend further. 



SUPREME COURT. 
Dodd agt. Curry. 

A fee of $12, for the trial of a cause is allowable in an action at issue, where the plaintiff 
fails to appear when the cause is called upon the calendar and the defendant takes an or- 
der that th# complaint be dismissed. 

Question of Costs referred by the Clerk of Oneida County, for advice. — 
This was an action brought under the Code of Procedure, for an assault 
and battery. The cause was noticed for trial by both parties, and was 
on the calendar at the late Oneida Circuit. On a regular call of the 
calendar, the cause was reached on the first day ; and the plaintiff not 
appearing, the defendant's attorney read his notice and proof of service, 
and took an order that the complaint be dismissed, pursuant to the 258th 
section of the code. Upon the adjustment of the costs, the plaintiff's 
counsel objected to the item of twelve dollars for the trial of the cause. 
Mr. Morehouse, yor the plaintiff. 
Mr. HuBD, for the defendant 

Gridley, Justice. — It is argued by the counsel for the plaintiff, that 
a trial being, according to the definition contained in the 252d section 
of the code, a a judicial examination of the issues" and there having been 
no examination of the issues, there has been no trial, and of course the 
trial fee is not allowable. 

I apprehend, however, that the definition of a trial, so far as an issue of 
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fact is concerned, is merely declaratory of the existing law. Blackstone 
defines a trial, " as the examination of the matter of fact in issue" (8d vol. 
p. 8S0.) It is true that the code includes the examination of issues of 
law as well as of feet, within the definitions contained in the section 
before cited, so that what was formerly an " argument," or " hearing," 
is now a trial. This is the only difference between a trial under the 
code, and under the former system of practice. (See the Commission- 
er's Report, p. 184.) 

It cannot be maintained that there is, in the mode- prescribed by the 
code for obtaining a dismissal of the complaint, an actual examination of 
the issues. But the cause is put on the calendar for trial, it is called by 
the judge ; and the plaintiff not being present to maintain the issue on 
his part, the judge, on due proof of the service of notice of trial by the 
defendant, orders the complaint to be dismissed, as though the plaintiff 
had appeared and produced his witnesses, and failed to prove his case. 
It is final disposition of the cause ; and though not technically a trial, 
it has always been held, for the purposes of costs, equivalent to an actual 
trial. Under the old system, when a cause was placed on the calendar 
of the court of chancery, the defendant's solicitor was entitled to take 
an order dismissing the bill of complaint, on the reading of his notice 
and proof of service, precisely as the defendant's counsel did in this 
case ; but it was never doubted that the counsel was entitled to his fee 
of $8, for arguing the cause. So, too, the counsel fee was universally 
taxed in the Supreme Court, when the counsel took judgment by de^ 
fault on proof of service of notice of argument. And yet in neither 
case was there any actual examination of the issues; but the party who 
failed to appear, virtually conceded that he could not maintain them on 
his part. The court, so far from giving a strict construction to the fee 
bill, have sometimes gone to the very verge of judicial legislation. 
They have allowed to the attorney the fee for " attending the trial of a 
cause" and for " arguing a demurrer, &c," when the attorney did not in 
fact perform the service, and was not in fact present at the court, (2 W. 
R 266 ; 19 W. R 127.) In the case under consideration, however, the 
allowance of a fee for a trial of the cause is within the spirit and true 
meaning of the act. The disposition of the case, when called on the 
calendar, by its final dismissal, is in pursuance of a notice of trial and 
is for all the purposes of this question equivalent to an actual trial. It 
would be oppressive upon the successful party, if a plaintiff after hav- 
ing noticed a cause, could, by omitting to appear when the cause was 
moved, deprive his adversary of a trial fee which he had been obliged 
to incur to the counsel who moved the cause. Upon principle and 
authority, therefore, I think the charge should be allowed. 
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SUPEEME COUKT. 
Stephen Eeed and others agt. Mart Child and others. 

In proceedings by petition for partition, under 2 R. S. 316, the pleadings are intended to be 
like those in a personal action, in which the petition shall stand for a declaration, and any 
thing maybe pleaded which will abate the action, or bar the petitioner's right to a judg- 
ment 

New York Special Term, October, 1849 — Stephen Seed and others filed 
their petition under the statute (2 B. «S. 316,) praying for partition of 
certain lands, and in it averred that partition of the same premises had 
been made among the parties in a suit in chancery, by a decree entered 
in 1845, that a bill of review was afterwards filed, and such proceedings 
thereon had ; that in 1849 a decree was entered, setting aside the for- 
mer decree of partition, and claiming that thereupon the several parties 
were restored to their original position as tenants in common; where- 
upon partition was prayed, according to the rights of the parties as set 
out in the petition. 

To this petition, two of the defendants pleaded that they did not hold 
the premises in common with the petitioners, that their rights were not 
truly stated in the petition ; and that an appeal had been taken from 
the above decree entered in 1849, which appeal was still undetermined. 

Keynolds & Judah, for the petitioners, now moved to strike out the 
last plea as a frivolous and sham plea. 
Mr. Marvin, contra. 

Edmonds, Justice. — The allegation is that the 16th section of the 
statute (2 E. S. 320,) contains the only authority that is given for any 
pleading to the petition, and that that is confined to two defences, viz. 
that the petitioners were not in possession, and that the defendants did 
not hold the premises together with the petitioners, with a notice of 
such special matter as may sustain the last mentioned defence. 

The proceeding being entirely a creature of the statute, if that section 
contained all the enactment there was on the subject of pleading in it, 
there might, perhaps, be force in the suggestion. But that is not so ; 
section 15 allows any person, having an interest in the premises, to ap- 
pear and answer to the petition "as to a declaration;" and section 17 
enacts that replications and further proceedings may be had according 
to the practice of the court, as in personal actions, until an issue in law 
or feet may be joined. 

Under the law as it stood before the Eevised Statutes, it was doubtful 
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whether the right of the petitioner could be questioned ; and there being 
no mode of enforcing the judgment in partition but by ejectment, it was 
deemed advisable to require the petitioners to be in possession, and sec- 
tion 16 was enacted to remedy these defects. It authorized the defend- 
ants to plead as to these two matters. It was intended for the purpose 
of opening to the defendant those two additional defences, and not to 
limit the pleadings to them. The pleadings were intended to be like 
those in a personal action, in' which the petition should stand for a de- 
claration, and anything might be pleaded which would abate the action 
or bar the petitioner's right to a judgment. 

The defendants had then a right to plead the matters now objected 
to, and they may, perhaps, be a bar ; for, if the decree in partition in 
1845 yet stands effectual, this proceeding cannot be sustained. I can 
not, therefore, strike the plea out as frivolous or sham. The matters 
may not be properly pleaded to raise the question ; or, if they are, they 
may not be a bar ; but those are questions which I can not entertain 
on this motion. Advantage must be taken of those defects if they ex- 
ist, by demurrer. 

Motion denied, with costs. 



SUPREME COURT. 
Jacob Levi agt Jonathan Jakeways. 

Under the 151th section of the code, any pleading verified by oath requires all subsequent 
pleadings thereto to be likewise verified, whether the complaint is verified or not 

U wem*, that a pleading served, which may be treated as a nullity, should be immediately 
returned. 

Otsego Special Term. 

G. W. Gray, on behalf of the defendant, moved for judgment (or 
" for such other relief," Ac.,) on the ground that the reply was not veri- 
fied, though the answer waa 
H. BENNEPT, opposed. 
. Gridley, Justice. — All the pleadings in this cause have been put in 
since the amended code took effect as a law. By the 157th section of 
that act, it is provided that "when ANY pleading in a case shall be veri- 
fied by affidavit, all subsequent pleadings (except demurrers) shall be verified 
also. v It is argued that this rule only applies to a case in which the 
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complaint is verified. I do not think so. The language of the enact- 
ment will not admit of that construction ; nor does the reason on which 
the rule is founded require it. The defence may consist of entirely new 
matter ; and if this be verified, there is the same propriety in requiring 
the plaintiff to admit or deny it on oath, as there is in requiring a de- 
fendant to admit or deny a sworn complaint 

The reply, however, was not returned to the plaintiff; and it would 
be very harsh to allow the defendant to treat it as a nullity, and have 
judgment, as he might do, under the 164th section, if no reply had been 
put in. It is possible that I should be justified in denying the motion 
altogether, under the decisions in 25th Wendell, 699, and 3d Howard's 
Sp. T. Sep. 64. But as it may be important to the defendant that he 
should not be deprived of the right which the code gave him to a reply 
made under the sanction of an oath, the order will direct that the reply 
be set aside, and that the plaintiff have 15 days within which to serve 
a reply duly verified. Under the circumstances, the plaintiff is not to 
be charged with any costs of the motion. 



SUPKEME COURT. 
Clarke agt. Crandall. 

An appeal to the special term, on a bill of exceptions taken at the circuit, under the code, 
is irregular, trWc ^«u^«5 o>r»fn«n<^5eyQre^paMa^o/^aM^ There is no provision 
for such cases in the code. The bill of exceptions must be argued pursuant to the former 
practice, although judgment may hare been entered. 

Otsego Special Term. — The defendant regularly took exceptions at the 
trial of the cause, and the bill of exceptions had been duly sealed. The 
plaintiff had perfected judgment, and the defendant had brought an ap- 
peal. The suit was commenced before the enactment of the code, and 
the plaintiff moved to quash the appeal, on the ground of an alleged 
irregularity in the manner of bringing it, and the giving of security. 

G. W. Gray,^ the plaintiff. 
H. BENNETT, for the defendant. 

Grtdley, Justice. — This motion was argued as though it were neces- 
sary to sustain the appeal, in order to enable the defendant to review the 
decisions make at the circuit on the bill of exceptions. The counsel of 
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both parties have mistaken the practice. It appears by the papers that 
the suit was commenced in 1846. No appeal lies in such a case. The 
code has no application to suits commenced before the time when it be- 
came a law, except so far as the " act to facilitate the determination of 
existing suits," has made certain sections applicable to that class of 
cases. And the provisions, relating to appeals from the decision of a 
single judge, are not among those sections. The cause is therefore to 
be heard on the bill of exceptions, without an appeal. 

The judgment was probably entered under the mistaken idea that 
the decisions of the judge at the circuit could not otherwise be reviewed. 
The feet that judgment has been perfected in the cause, however, since 
the act of 1832, (Laws of 1882, chap. 128, sec. 1,) forms no obstacle to 
the argument of the exceptions. It is true that the judgment may be 
collected unless the proceedings are stayed, but subject to a restitution, 
if the verdict be set aside and a new trial granted. 

The appeal having been irregularly brought was a nullity and must 
be set aside, but without costs to either party. 



COURT OF APPEALS. 

Henry McFarlan, Respondent, against William Watson, Appel- 
lant. 

b seems, that under the oode (§ 12) a remittitur, sending the proceedings to the court below, 
is not authorized on the dismissal of an appeal. It is to be made only in oases where the 
court gire judgment (of affirmance or reversal, or any modification of the judgment or de- 
cree of the court below, as the cause may be,) upon the merits, 

September Term, 1849. — The appeal in this cause was from a judg- 
ment in the Superior Court of the city of New York, and from an or- 
der denying an application for a re-settlement of the bill of exceptions 
therein. The return of the Superior Court was filed April 11, 1849. 

At the last July term of this court, a motion was made by the respond- 
ent, on notice, to dismiss the appeal, so far as it related to the order ap- 
pealed from. The motion was granted, with costs of the appeal and of 
the motion. The remittitur, containing the entire return upon the appeal 
from the judgment as well as from the order appealed from, was there- 
upon sent to and filed in the office of the clerk of the Superior Court The 
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then gave notice to the appellant, requiring him to oaast 
the proper return, upon the appeal from the judgment, to be filed with 
the clerk of this court within twenty days, or that he would be deemed 
to hare waived the appeal On the 11th day of September, upon affif 
davit of service of notice, and a certificate of the clerk that no return 
had been filed since the remittitur was sent to the clerk of the court b^ 
low, the respondent entered a rule with the clerk of this oourt, diarniaaj^ 
the appeal for want of prosecution. 

At this term, the appellant moved, upon notice! that the remittitur 
and order entered on the 11th of September be vacated. 
Samuel Bkabdslst, eounedpr appellant 
Thsodobb Hinbdalk, cotmsdjbr respondent 

The oourt decided that the order of dismissal made at the July term, 
was not a judgment of the court, in the sense intended by the 12th sec- 
tion of the Code of Procedure, directing the clerk to remit the proceed- 
ings, and that the remittitur was therefore improperly made, until the 
appeal from the judgment had been disposed o£ Motion granted. 



SUPREME COURT. 

Thomas StnrratN, Appellant, agt John L Lawrence, Adm'r. &c of 

Isaac Lawrence, deceased, Respondent. 

Whore an appeal is taken from a& order of the surrogate, and the petition of appeal is filed with- 
in the time prescribed by the rales of the court, (fifteen days) an application to the court 
under the former (83d) rule to dismiss the appeal, by a party whose interest is affected by 
the appeal, but who has not been made a party to the petition of appeal, must be made 
upon notice. That rule only authorizes an ex park application to be made to dismiss, 
where thepetitom of appeal ha$ not hem filed t» time (fifteen days); not where any of the 
proper parties have been omitted in the petition, 

New York Special Term, Nov. 1848. — This was a motion to set aside 
an order dismissing the appeal in this cause. The appeal was from an 
order of the surrogate of New York, made on the 10th day of June, 
1848, disallowing a claim of the appellant against the estate of Isaac 
Lawrence, deceased. The claim had been presented to the surrogate, in 
pursuance of a notice previously issued by him, of a further distribution 
of the proceeds of the real estate of the deceased ; and requiring all per- 
sons having claims or demands against the estate, to exhibit them to 
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the surrogate at a time specified in the notice. The claim was contests 
ed before the surrogate by William Beach Lawrence, junior, who was 
the principal creditor of the estate. From this order an appeal was 
taken on the 8th of July, 1848, and within the time allowed by an order 
obtained for that purpose, a petition of appeal was filed, and a copy 
served upon the administrator of Isaac Lawrence, deceased, who alone 
Sn the petition of appeal was made respondent, and who duly answered 
the petition. On the 23d of September, 1846, William Beach Law-, 
rence, junior, presented to the court, ex parte, a petition, stating that 
more than fifteen days had elapsed since the appeal was entered in the 
surrogate's court ; that he had not been made a party to the petition of 
appeal filed in this court; that his interests were affected by the appeal 
filed with the surrogate ; that he was a party to the proceedings before 
the surrogate ; and praying that the appeal, so far as it affected his 
right, or stayed proceedings before the surrogate to his injury, might 
be dismissed with costs. An order was granted pursuant to the prayer 
of the petitioner. 

W. C. Notes, for appellant, 
W. B. Lawrence, for respondent 

Harris, Justice. — The practice of this court requires notice of every 
application to be given to all the parties whose interest is to be affected 
by the determination of the question involved in such application. 
This is the general rule. (Isnard v. Cazeavx, 1 Paige, 39.) To this 
rule there are some exceptions. The 43d rule dispenses with such no- 
tices in the ordinary proceedings in a cause, where the defendant has 
not appeared therein. His omission to appear is to be regarded as a 
waiver of his right to notice of the proceedings against him. So the 
83d rule provides, that upon an appeal from an order of a surrogate's 
court, if the appellant shall not within the time prescribed, file a peti- 
tion of appeal, the appeal shall be considered as waived; and any 
party interested in the proceedings before the surrogate may thereupon 
apply to the court, ex parte, to dismiss the appeal with costs. It is 
under this rule that the regularity of the order of the 23d of Septem- 
ber is sought to be defended ; but I do not think the rule covers such 
a case. In Halsey v. Van Amringe, 4 Paige, 279, a motion was made, 
upon notice to the appellant, for leave to proceed before the surrogate, 
on the ground that the appeal had been waived by the omission 
of the appellant to file his petition of appeal within the fifteen days 
allowed by the rule for that purpose. The appellant was allowed to 
excuse his delay in filing the petition, and retain his appeal upon the 
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payment of the costs of the application. The chancellor, in deciding 
the question, says, " If such an appeal is deserted by the neglect of the 
appellant to file his petition of appeal in this court within the time pre- 
scribed by the rule ; or if any person who would have been entitled to 
proceed on the sentence or order appealed from, if such appeal had not 
been entered, is not made a party to such petition of appeal by the usual 
prayer, that he may answer the same, the parly whose proceedings are 
stayed must apply to this court for leave to proceed before the surrogate, 
notwithstanding the appeal. This case came before the court in Decem- 
ber, 1833. In March following, the 118th rule, which corresponds with 
the present 83d rule, was amended so as to authorize any party interested 
in the proceedings in the court below to apply to the chancellor, ex parte; 
in case the petition of appeal is not filed within the time prescribed by 
the rule, to dismiss the appeal with costs. Until the adoption of this 
amendment, which took effect on the first of April 1884, it had never 
been the practice, in any case, to dismiss an appeal without notice to the 
appellant The feet that an ex parte application is thus expressly autho- 
rized when the appeal is considered as waived by the omission of the ap- 
pellant to file his petition of appeal, and that no such authority is given 
to a party whose interests are affected by the appeal, and who is not • 
made a party to the appeal, shows, I think, that it was not intended to 
dispense with notice of the application when made upon the latter ground. 
The reason for such a distinction is obvious. In the one case the ap- 
pellant may fairly be presumed to have abandoned his appeal. In the 
other, the feet that he has, in compliance with the rule, filed his petition, 
furnishes evidence of an intention to pursue it, though he may have 
erred in the selection of the proper persons to make parties to the pro- 
ceeding. In such a case, he ought not to be precluded from amending 
his petition upon equitable terms. 

There is a alight inaccuracy of expression in what the chancellor says 
in reference to the practice in such cases, in Gardner v. Gardner, 5 Paige, 
170, which may have had the effect to mislead the party who obtained 
the order in question. In alluding to this inaccuracy, I shall, I am sure, 
be justified in saying that I do not recollect before to have met with a 
like instance in all the opinions of that distinguished equity judge. 
Accuracy in the use of terms, is characteristic of all his judicial writings ; 
but in Gardner v. Gardner, which was a motion to dismiss an appeal, 
and which motion failed on the ground that the papers were not properly 
entitled, the chancellor takes occasion to say, that " if any party to the 
proceedings in the court below, whose interests are affected by the ap- 
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peal filed with the surrogate, is not made a party to a petition of 
appeal within fifteen days after the entering of the appeal in the court 
below, he may apply ex parte to dismiss the appeal as to him, with costs, 
so far as it stays the proceedings before the surrogate to his injury. The 
term "ex parte" has, I think inadvertently, been introduced into this re- 
mark, which would otherwise have been strictly correct The learned 
chancellor does not seem for the moment to have distinguished between 
an application to dismiss an appeal for the omission of the appellant to 
file his petition, and an application by a party whose interests are affected 
by the appeal , for leave to proceed before the surrogate, notwithstanding 
the appeal, on the ground that though a petition of appeal may have been 
filed, he is not made a party in such petition. In that very case the 
motion was made upon notice; and it was denied without prejudice to 
the right of " the respondents" or any of them to renew the application. 
I am inclined to think that the creditor upon whose application the 
order of the 28d of September was obtained, should have been made a 
party to the appeal He appeared before the surrogate, and contested 
the appellant's claim. He was in feet the party chiefly interested in 
the question to be determined upon the appeal. I admit that it is not 
easy, in every instance, to determine whether a party should, or should 
not, be made a respondent in an appeal from an order or decree of a 
surrogate. Indeed, in this very case, I do not see that the creditor 
would have had any difficulty in protecting his rights under the ad- 
ministrator as the respondent in the appeal ; yet I think he had such 
an interest as entitled him to be made a party to the proceedings, (Gil- 
christ v. Bea, 9 Paige, 66.) However this may be, the order was irregu- 
lar for want of notice to the appellant, and must, therefore, be set aside 
With costs to be paid by William Beach Lawrence, junior. He is to be 
at liberty, however, to renew his application upon notice. The respon- 
dent having died since the argument, the order upon this decision may 
be entered as of the time when the motion was made. 
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SUPREME COUET. 
Lewis Bow agt. Leonard Bow and others. 

Notice ef eonuniatfoiiers' proceedings in partition is not required, by statute, to be given to the 
parties. It would be proper, however, that the parties should have an opportunity to be 
heard before the commissioners, before making partition. 

The case of Trover v. Traver^ (3 Howard's Pr. 321,) commented upon and explained m rela- 
tion to suits in partition under the code.— Baboulo, Justice, 

Dutchess Special Term, Oct 1849. — This was an action commenced 
by summons and complaint for the partition of lands. Commissioners 
having made partition, the plaintiff's counsel moved to confirm their 
report. The defendants' counsel opposed, upon the ground that no 
notice of the proceedings on the part of the commissioners had been 
served upon the defendants' attorney. It appeared, however, by plain- 
tiff's affidavit, that notice had been given personally to the defendants, 
and that one of them was present at the time the commissioners made 
the partition. 

O. E. Bowman, far plaintiff. 
Armstrong & Conger, far defendants. 

Barculo, Justice. — The statute does not require notice of the com- 
missioners' proceedings to be given to the parties. For aught that is 
said by the statute, the commissioners may make partition without the 
actual knowledge of any of the parties. There would seem, however, 
to be a propriety in giving the parties some opportunity of being heard 
before the commissioners. As, however, a technical notice is not re- 
quired, I think the notice and attendance of one of the defendants, as 
shown in this case, sufficient. 

As this action was commenced under the code by summons and com- 
plaint, I take the opportunity to correct what seems to be a misapprehen- 
sion on the part of one of the justices of this court, of the opinion in the 
case of Traver v. Traver (8 How. 821.) In deciding Myers agt Rasback 
(4 How. 88,) Justice Gridley states that, in Traver v. Traver, I had ex- 
pressed a doubt " whether a suit for the partition of lands is a regular 
judicial proceeding." I certainly had no intention of expressing any such 
doubt in relation to a suit. I did not intend to say that proceeding? by 
petition for partition were not merged in the legal actions of the coda 
The case of Trover v. Traver was one commenced by petition. If it had 
been commenced by bill in chancery, as a suit, the decision must have 
been otherwise; for the legal action of the oode is expressly substituted 
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for suits in equity by section 69, old code. As, under the former system, 
proceedings for partition could be commenced either by bSH or petition; 
and as the bill has been abolished and the legal action substituted, it 
follows that the only remedies now remaining are the legal action of th$ 
code and the old petition. Such is the understanding of the law, and 
such the uniform practice before the justices of this district. 
The report of the commissioners must be confirmed. 



STJPEEME COURT. 

Ezra Newton agt. Stephen Sweet et aL, executors of Stephen V. 

R Sweet, deceased. 

In proceedings for claims against estates, where a reference is had under the 36th section of 
the statute relating to the duties of executors and administrators (2 E. S. 89,) and a report 
is made in favor of the claimant, or plaintiff he is entitled (under the code) to the necessary 
disbursements and fees of officers allowed by law, including the compensation of referees, against 
the executors ; although the court may have adjudged that he was not entitled to costs 
against the executors. 

Jt seems, that by the 311th section of the code, the prevailing' party, in every instance, is en- 
titled to have inserted in the judgment " the necessary disbursements and fees of officers air 
lowed by law." 

The same principle of construction established in the case of Taylor agt Gardner, ante, 67, 
where the plaintiff recovered no more costs than damages. 

Albany Special lirm, Sept 1849. — The plaintiff having presented to 
the defendants a claim against the estate of which they are executors, 
the same was referred pursuant to the 36th section of the statute relating 
to the duties of executors and administrators. The referee reported 
that there was due to the plaintiff $294.82. The plaintiff, at a special 
term of this court, moved, under the provisions of the 41st section of 
the same act, that he be allowed costs as against the estate. The motion 
was denied. Subsequently the plaintiff's attorney served on the defend- 
ants' attorney a statement of his disbursements in the case, with notice 
of an application to the clerk to insert the same in the entry of judg- 
ment The defendant's attorney appeared before the clerk, and ob- 
jected to the allowance. The clerk inserted for disbursements, includ- 
ing $18 for the fees of the referee, $81.04, which the defendants now 
move to strike out of the judgment 
E. F. BuihJ&i), fcr plamtiff. 
L. L Lansing, for defendants. 
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Harhis, Justice. — By the 87th section of the act relative to the duties 
of executors and administrators, (2 R. S. 89,) it is provided that when a 
claim against an estate is referred pursuant to the provisions of that act, 
it is to be regarded in all respects as a suit commenced by ordinary pro 
cess, and the court may adjudge costs as in actions against executors. 
The rights of the parties, then, in respect to costs, are the same as if an 
action had been brought by the plaintiff upon his claim against the 
executors. By the last clause of the 317th section of the code, it is 
declared that the provisions of that section shall not be construed to 
allow costs against executors and administrators, where they had, by 
the 41st section of the act above referred to, been exempted therefrom. 
Under that section, no costs could be recovered against executors or 
administrators, unless allowed by the court upon special application. 
Such application has been made in this case, and denied. The plain- 
tiff is, therefore, not entitled to recover costs as a part of his judgment 

But what are the costs of which, by the operation of the last clause of 
the 317th section of the code, the plaintiff though the prevailing party, 
is deprived? Previous to the adoption of the code, the compensation 
allowed by law to attorneys, solicitor and counsel, as well as other offi- 
cers, was called fees. Such fees, when brought together and liquidated 
by an officer authorized to tax the same, were denominated costs. It was 
also provided by law, that in addition to such fees, certain disbursements 
might also be allowed in the taxation of costs. (2 B. S. 684, § 20.) So 
that the term costs embraced all fees of officers, including the attorney 
or solicitor and counsel, and such disbursements as were allowed by 
law to be taxed ; but by the code, the meaning of the term costs is 
changed. The 303d section abolishes all fees of attorneys, solicitors 
and counsel ; and in lieu of such fees, declares that certain allowances 
may be made to the prevailing party, which allowances are termed 
costs. Thus we have a definition of the term, as it is used in the coda 
It embraces merely the allowances made to a prevailing party, as a 
substitute for the fees of attorneys and counsel. The next two sec- 
tions declare in what cases costs, as thus defined, shall be recoverable 
as a matter of right. The 806th section declares the cases in which 
such costs shall be recoverable or not, in the discretion of the court; 
and then the 807th section proceeds to fix the amount of such allow- 
ances when recoverable. The 308th and 309th sections provide for an 
increase of such allowances in certain cases. Then the clerk is required 
by the 811th section to insert in the entry of judgment, upon the ap- 
plication of the prevailing party, " the sum of the charges for costs, as 
above provided /" and also " the necessary disbursements and fees of officers 
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aBawed by law, including the compensation of repress, and the expense of 
printing the papers upon any appeal" These disbursements, and fees of 
officers, are to be included in the judgment, in addition to the cost* 
which the party is entitled to recover. 

Were it not for the last clause of 817th section, the plaintiff would, 
I think, have been entitled to the costs prescribed by the 307th section, 
as well as necessary disbursements and fees of officers, as of course. It 
is an action of which, according to the 64th section of the code, a jus- 
tice of the peace has no jurisdiction, and is therefore embraced in the 
third subdivision of the 304th section, which declares in what cases 
costs shall be allowed of course. But the operation of the last clause 
of the 317th section is confined to costs; and its effect, if I am right in 
the meaning I have attached to the term costs, as used in the code, is 
to deprive the plaintiff) as the prevailing party, of such costs as he 
would otherwise have recovered under the 304th section. It prohibits 
the clerk from entering in the judgment " the sum of the charges for 
costs" but not " the necessary disbursements and fees of officers allowed by 
law" These he is yet to insert in the judgment as required by the 
311th section. Indeed, as I understand that section, the prevailing 
party in every instance recovers necessary disbursements and fees of 
officers. This construction of the section is certainly commended by 
the manifest justice of such a provision. 

lam aware that the framers of the code do not seem, in all cases, them- 
selves to have had in view the change which they have made in the sig- 
nification of the term costs. Thus in the 304th section it is provided, that 
when several actions are brought for the same cause of action, against 
several parties who might have been joined in the dame action, u no costs 
other than disbursements" shall be allowed, &c. The language here used, 
would seem to imply that dtsbursementswere to be regarded as embraced, 
in the term costs, and that it was intended by that provision that no costs 
except disbursements should be recovered in the cases specified ; but con- 
strued in connexion with the other provisions to which I have referred, 
I think it should be held to mean that disbursements only, and no costs, 
should be recovered in the cases to which it is applicable. So, also, the 
security to be given under the 182d, 230th, 384th, and perhaps some other 
sections of the code, is to the effect that the party giving the security 
shall pay all costs and damages which may be awarded against him. 
The construction above given to the term costs, may have the effect to 
exempt the sureties in such cases from liability for disbursements and 
officers' fees as not embraced in their undertaking, unless, as perhaps they 
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might be, they are recoverable as damages. On the other hand, there are 
other provisions, as the 801st and 371st sections, which plainly recog- 
nize the distinctions between allowances for costs and fees and disburse- 
ments. 

I have already had occasion to decide that the provision which de- 
clares that in certain cases a plaintiff shall recover no more costs than 
damages, is not applicable to disbursements and fees of officers, {Taylor 
v. Gardner, 4 Howard, 67.) The correctness of this decision, so far as 
I have understood, has not been questioned. The same principles of 
construction which led to that conclusion, in this case entitles the plain- 
tiff to his necessary disbursements and the fees of officers paid by him, 
although he does not recover costs. The motion must therefore be de- 
nied, but without costs. 



SUPREME COURT. 

John A. Millard agt. William H. Shaw, Edwin R. Townsend 

and Hiram T. Hyde. 

A demurrer to a creditor's bill, for the reason that the bill does not show that a transcript 
of the judgment was docketed in the county where one of the several defendants resides, 
will not lie, where it does not appear upon the face of the bill, that the judgment debtor had 
real estate subject to the lien of the judgment in that county. This allegation may be set up 
in an answer, and, if established by proof, will authorize a dismissal of the bill. 

Where execution has been issued, by the consent of the defendant, on the day of docketing 
the judgment, and made returnable in six days, it is no ground of demurrer to a creditor's 
bill, that it does not set out the legal effect, force, or form of the consent, by which such 
execution was issued and returned. It is enough, if the bill alleges that the form of the 
execution as to its return, and the time at which it was taken out, were in pursuance of 
the defendants' agreement. 

Rensselaer Special Term, Ap-il, 1849. — The plaintiff alleges in his bill, 
that on the 22d May, 1848, he recovered a judgment against the de- 
fendants for $400 debt and $25.63 damages and costs ; and that the judg- 
ment was docketed in the clerk's office of Rensselaer county, on the same 
day. The bill states that on the same day, " by the consent of Vie de- 
fendants? kfi.fa. was issued to the sheriff of Rensselaer county, where 
Townsend & Hyde resided, and to the sheriff of the city and county of 
New York, where Shaw resided, returnable in six days " by consent of t/ie 

Vol. IV. 18 
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defendants therein named, previously obtained." It states the usual return 
of nulla bona of both executions and contains the ordinary averments 
of a creditor's bill. There is no averment that the judgment was docketed 
in the city and county of New York, where Shaw resided ; nor does it 
appear that either defendant was seized of real estate in that city or 
county. 

There is a demurrer to the bill, assigning for cause, that it does not 
set out the legal effect, force, or form, of the consent to issue the execution, 
within the time provided by law for issuing executions, nor whether such 
consent was verbal or written ; 2. That it does not show that a transcript 
was docketed in New York ; and 8. It does not state legally why the 
execution was made returnable in less than sixty days, the time pre- 
scribed by the law of 1840, p. 334, § 24. 

J. Neil, for defendant 
J. A. Millard, contra. - 

Willard, Justice. — The plaintiff was entitled to file his bill, whenever 
his writ of fieri facias issued on the judgment to the sheriff of the county 
where the defendants resided, was returned unsatisfied in whole or in part 
(2 E. S. 173, § 38 ; Child v. Man, 4 Paige, 309.) The judgment credi- 
tor must make a bona fide attempt to collect his debt, by execution against 
the property of the defendant ; and if it appears on the face of the bill 
that the judgment debtor has real estate subject to the lien of the judg- 
ment, it is a good ground for dismissing the bill, if not of a demurrer. If 
the existence of tangible property of the debtor, which has not been levied 
on, does not appear by the bill, it may be set up in the answer, or, if 
established by the proofe, will entitle the defendants to a dismissal of the 
bill, (ib.) The law contemplates that the goods and chattels and real 
estate of the defendants should be first exhausted, before the equitable 
interest of the debtor should be sought by a resort to a creditor's bill. 

In the present case the execution has been issued to the proper counties, 
and the requisite return of the sheriff has been made and filed, and there 
is no allegation in the bill that either of the defendants own real estate 
anywhere. It was therefore unnecessary to docket the judgment in the 
city and county of New York, (L. of 1840, § 25.) 

The 24th section of the act of 1840, (Laws of 1840, p. 334,) authorizes 
the issuing of an execution at any time after the expiration of thirty days 
from the entry of the judgment, and the making it returnable sixty 
days from the receipt thereof. These two provisions were for the benefit 
of the defendant, which it is competent for him to waive. No other per- 
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eon can take advantage of the irregularity but the defendant and he can- 
not do it against his own consent. Volenti non injuria. The bill 
alleges, that the form of the execution as to its return, and the time of 
which it was taken out, were in pursuance of the defendant's agreement, 
and this is admitted by the demurrer. 

The demurrer, therefore, must be overruled with costs, but with 
liberty to the defendant to answer on payment of costs. 

A motion is also made on the part of the plaintiff for the appointment 
of a receiver. I perceive no objection to the motion. It must be referred 
to Giles B. Kellogg, Esq., as referee, to appoint a receiver with the usual 
powers. 



COUET OF APPEALS. 
Jacob Carpenter agt Mary S. Carpenter. 

An order, setting aside a decree of divorce, taken as confessed, and allowing alimony, Ac., 
is not an appealable order to this court. 

May Term, 1849. — This was a motion to dismiss an appeal from an 
order of the Supreme Court, made at a general term, on the 4th of Janu- 
ary, 1849. 

On the 26th May, 1847, the complainant (Jacob Carpenter) filed his 
bill for divorce. The bill was taken as confessed on the 22d of June, 1847, 
on an affidavit of service of subpoena, and an order of reference made. 
On the master's report of the facts, a decree for divorce was granted in 
December, 1847. The defendant moved that the order taken by default 
be set aside, &c. ; which motion was granted, and an order entered 20th 
December, 1847. On the 29th December, 1847, a further order for 
alimony and counsel fee was obtained by defendant. Proceedings were 
then stayed by the general term, until the complainant could apply for a 
re-hearing of the two last mentioned orders at the general term on the 17th 
January, 1848. In the meantime an arrangement was got up between 
the parties, by which it was agreed that the decree of divorce should stand. 
A bond for support, &c., was given. A motion was fhen made at general 
term by the complainant (and opposed,) that the orders of 20th and 29th 
December,1847, (setting aside the decree of divorce,and allowing alimony, 
&c.,) should be set aside and vacated, &c. ; which motion was granted on 
the 25th January, 1848. A rehearing of the motion for the 17th January, 
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1848, was then applied for in behalf of the defendant, and that the order 
of the 25th January, 1848, should be set aside ; which motion was'referred 
to a justice at special term, and was heard before Mr. Justice Morse, Oc- * 
tober 23d, 1848, and an order entered, annulling the order of the 25th 
January, 1848, and restoring the orders of the 20th and 29th December, 
1847. This last mentioned order of Judge Morse (23d Oct. 1848,) was 
affirmed on a rehearing by the Supreme Court, at a general term, on the 
4th of January, 1849, with costs ; from which last mentioned order at 
general term, this appeal was brought. 

The effect of the order of Judge Morse (Oct 23d, 1848,) so affirmed 
at the general term on the 4th of January, 1849, was to restore the two 
original orders : the first, of the 20th December, 1847, setting aside a 
decree of divorce, and letting the defendant in to defend ; the second at 
the 29th December, 1847, allowing the defendant a counsel fee and ali- 
mony. 

A. J. Spooner, for motion. 
Edward Sandford, opposed. 

The court held the case under advisement a few days, when they de- 
cided that the order appealed from was not an appealable order to this 
court, and granted the motion to dismiss with costs. 



COUET OF APPEALS. 

Henry E. Dunham and William Browning agt. James B. 

Nicholson. 

An order setting aside an answer as frivolous, and that the plaintiff have judgment as for 
want of an answer, and a further order that the defendant submit to an examination on 
oath concerning his property, and the judgment to be given on the complaint, is not an 
appealable order to this court It is not the final judgment in the action. 

May Term, 1849. — This was a motion to dismiss an appeal, on the 
ground that the order was not appealable to this court. 

The original order was made by Hon. Lewis H. Sandford, one of the 
justices of the superior court in the city of New York, at chambers, and 
is as follows : 

(Title of the cause as above.) " On reading the complaint and answer 
in this cause, and on hearing counsel for the respective parties ; it is or- 
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dered, that the answer of the defendant be set aside as frivolous, and 
that the plaintiffs have judgment as for want of an answer. It is fur- 
ther ordered, that the said defendant appear before one of the justices of 
this court, at their chambers in the City Hall of the city of New York, on 
the 19th day of December instant, at ten o'clock in the forenoon, and sub- 
mit to an examination on oath concerning his property, and the judgment 
to be given on such complaint ; and that the plaintiffs be at liberty to 
examine witnesses in said proceeding. " Lewis H. Sandford. 

"New York, December 14, 1848." 

An appeal was taken from this order, by the defendant, to the general 
term of the Superior Court ; and on the 24th February, 1849, the appeal 
was heard, and an order entered by the general term, dismissing the 
appeal and affirming the order appealed from, with costs. From this 
last order, the defendant brought an appeal to this court. 

Edward Sandford, for Que motion. 
James T. Brady, for the defendant, insisted that the order appealed 
from was a final judgment, within the meaning of § 11 of the code. 

The court after having held the motion.under advisement a few days, 
decided that the order was not appealable, under the code. 



COURT OF APPEALS. 

Frederick J. Conant and Charles Wells, Appellants, agt. 

Albert A. Vedder, Respondent. 

The following case is reported, to show the usual terms required by the court in opening a 
regular default, upon what may be considered the ordinary excuses. 

September Term, 1849. — This was amotion on the part of the respond- 
ent to set aside or open a default taken by the appellants on the 17th 
July, at the last July term of the court, held at Norwich, N. Y. 

The attorneys and counsel for both parties resided in the city of New 
York. On the part of the respondent, it -appeared from the affidavit of 
his attorney, John Sherwood, Esq., that he, Sherwood, was, on Thurs- 
day evening, July 12th, and Friday, July 13th, seriously attacked with 
symptoms of the disease then prevalent in New York, which precedes 
cholera. That the counsel in the cause, Samuel Sherwood, Esq., his 
father, was detained in New York, on Friday, the 18th, and Saturday, 
the 14th of July, in consequence of such illness. From the affidavit of 
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the counsel, Samuel Sherwood, Esq., it appeared that he intended to 
leave New York to attend the July term on Friday morning of the 13th ; 
but in consequence of the illness of his son, as stated, he did not leave 
until Saturday night, 14th of July, and then took the Kingston boat, 
where he had a conveyance in waiting, by means of which he would 
have been able to have reached Norwich on Monday evening the 16th ; 
but in consequence of the unusual northwest wind, the boat did not reach 
the landing until 11 o'clock on Sunday morning; and although he 
travelled Sunday evening, he was unable to reach Norwich until Wed- 
nesday morning, 18th July, a distance of 120 miles. 

In opposition to the motion, the affidavit of W. Emerson, Esq., one 
of the attorneys and counsel for the appellants, stated that he left the 
city of New York on Saturday evening the 14th July, at 6 P. M. and 
spending Sunday in Albany, arrived at Norwich on Monday evening 
about 5 P. M., by the ordinary public conveyance. 

Samuel Sherwood,^ motion. 
W. Emebson, opposed. 

The court allowed the default to be opened, on payment of $50 coun- 
sel fee by the respondent to the appellants, and the costs of the term. 



DECISIONS OF THE COURT OF APPEALS. 

At the request of a number of subscribers, to have published in these 
Reports the decisions made in causes argued and determined in the Court 
of Appeals ; and believing that they may be made useful to the pro- 
fession, by briefly stating the subject-matter of each case decided, (and 
if reported, where it may be found,) and by commencing at the first 
decisions made by the court, and keeping up regularly with each suc- 
cessive term, as a matter of reference, in a connected form, to all the 
causes decided in the Court of Appeals, this manner of their publication 
will undoubtedly be found convenient. 

The principal benefit in these publications, in this manner, will be, to 
keep the profession informed of the different questions decided (or prin- 
ciples settled) by the court ; that in case all the causes should not be re- 
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ported, or should they eventually be, it may be known at an early day, 
that such questions (or principles) have been brought before the court, 
and decided and eettled by them. Of course, these reports will only 
convey information upon the main points, or subject-matter of each case 
generally; the particular grounds and reasons must always be obtained 
from the opinions of the court. 

The Court of Appeals organized under the Amended Constitution of 
1846 and the Judiciary Act of 1847, at the Capitol in the city of Albany, 
on the first Monday (5th) of July, 1847* The several judges were sworn 
into office on that day as follows :' 

Freeborn G. Jewett, 
Greene C. Bronson, 
Charles H. Buggles, 
Addison Gardiner. 

The several justices of the Supreme Court were also sworn into office 
the same day. 

Upon the organization of the Court of Appeals, in order to proceed 
to business, the several judges took their seats according to the class to 
which they respectively belonged ; the Chief Judge having the shortest 
term to serve. 

The four justices of the Supreme Court having the shortest term to 
serve in the first, third, fifth and seventh judicial districts, were designated 
by law as judges ex-officio of the Court of Appeals, and took their seats 
according to their judicial district, commencing with the first ; eight 
judges composing the Court as follows : 

Freeborn G. Jeweit, Chief Judge. 
Greene C. Bronson, 



Charles H. Euggles, \ Judges. 
Addison Gardner, 

Samuel Jones, 
William B. Wright, 
Charles Gray, 
Thomas A. Johnson. 



Judges ex- Officio. 



The court adopted their rules, and directed them to be published ; 
but did no other business at this term. 

The next term of the court was held on the first Tuesday (7th) of 
September, 1847, at the Capitol in the city of Albany. Present^-The 
same Judges. 
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This being the first term at which any business was done, there were 
of course but few causes decided, and those decisions were made upon 
the argument. The first of which was, John Pierce, plaintiff in error, 
vs. James E. Delamater, defendant in error. . Argued by R. E. An- 
drews, for plaintiff in error ; C. L. Monell, for defendant in error. 
— Judgment affirmed. 

This cause originated in a justice's court. The action was brought 
on an account. The question was as to the sufficiency of the evidence 
upon which the judgment was rendered ; it being a confession of the 
defendant. (Reported, 3 Howard's Pr. R. 162.) 

John G. Britton et al. plaintiffs in error, vs. Isaac Frink, sheriff, &c. 
defendant in error. Argued by A. K. Hadley and N. Hill, jr. for plain- 
tiffs in error ; E. S. Bullard, for defendant in error. — Judgment affirmed. 
This suit originated in a justice's court. The action was brought by 
Frink for moneys overpaid on a bill of attorney's costs. The principle 
settled was, that an excess of costs paid to an attorney on the settlement 
of a suit, without taxation, may be recovered back by action ; also that 
payment of fees illegally demanded is not a voluntary payment, (Re- 
ported, 3 Howard's Pr. R. 102.) 

Joseph Moak, plaintiff in error, vs. Henry Foland, defendant in er- 
ror. Argued by C. D. Colman for plaintiff in error. — Judgment affirmed, 
upon the opening argument. This suit originated in a justice's court. The 
action was brought by Foland, in trover, to recover the value of certain 
fowls Moak had received under an agreement It was a question of 
fact as to ownership, the evidence upon which was conflicting. The 
court said it was for the justice to decide in such a case, and they would 
not reverse a judgment on such grounds, although it might seem that 
the weight of evidence was against the decision. (Reported, 3 Howard's 
Pr. R. 84.) 

Harvey Loomis, plaintiff in error, vs. James Monroe, defendant in er- 
ror. Argued by B. Davis Noxon for plaintiff error ; K Hill, jr. and D. 
Wright, for defendant in error. Judgment affirmed. — Loomis sued Mon- 
roe to recover the value of a building called the Arcade, erected at Ball- 
ston, N. Y., by Loomis in pursuance of written agreements between them ; 
Monroe being a stockholder and president of the Saratoga Railroad Co. 
and the building being intended for the use of the company. The ques- 
tion arose upon the construction of the agreements, whether the under- 
taking by Monroe to pay for the building was collateral or original. 
The case does not seem to have been reported in either court. 

These were all the decisions (in calendar causes) made at this term. 
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SUPREME COURT. 
Thomas Burch agt. Walter L. Newbury, impleaded, &c. 

The 460th section of the code (amended) provides that "an appeal may be taken from any 
final decree, entered upon the direction of a single judge, in any suit in equity, pending 
in the Supreme Court on the first day of July, 1847, within ninety days from the time this 
act shall take effect; but this section shall not apply to cases, where a rehearing has 
already been had or ordered, and such appeal shall be taken in the manner provided in 
sections 32*7 and 348." No suit in equity was pending in the Supreme Court on the first 
day of July, 1847, but not until the first Monday (5th) of My, 1847. (Const, art. 14, g 6.) 

On a motion to dismiss an appeal, in a suit commenced in the Court of Chancery, because 
the appeal was not authorized by § 460 of the code : hdd, that such a construction should 
be given to this section (which is the familiar rule in construing statutes) as would beet 
answer the intention the makers- had in view — which intention should be collected from 
the cause or necessity of making the statute, and which should not suffer it to be eluded. 
And it was undoubtedly the intention of the Legislature, in this section, to restore the 
right to a rehearing in suits in equity pending on the first Monday of July, 1847, where 
it had been lost* by extending the right of appeal ninety days from the passage of the 
code, and that this section rihould be construed to be applicable to all suits in equity pend- 
ing in the Supreme Court on the first Monday of Jury, 1847. 

Section 460, is not unconstitutional. It is merely a provision extending the time for bring- 
ing an appeal It affects the remedy only. 

Where the collection of costs is coerced, and the payment is not voluntary, it does not de- 
prive the party paying them of his right of appeal. 

SL Lawrence General Term, September, 1849. — Paige, Willard and 
Hand, Justices. — Motion by the defendant, Newbury, to dismiss an 
appeal brought by the plaintiff to the general term of the Supreme 
Court, from a final decree made in the cause by Justice Gridley, on the 
second Monday of December, 1847, dismissing the plaintiff's bill with 

costs. 

The appeal was brought on the 29th of June, 1849, under the 460th 
section of the amended code. A copy of the decree was served by the 
defendant on the plaintiff by mail, on the 22d of January, 1848. The 
suit was commenced before the Chancellor in 1845. the plaintiff ap- 
plied for a rehearing at a general term of the Supreme Court held at 
Watertown, in July, 1848. The application was denied, on the ground 
that a notice of the application for a rehearing was not served within 
the 30 days required by the 78th rule of the court ; and that the plaintiff 
had not complied with the conditions imposed by the 7th section of the 
supplemental code. The defendant, on the 8th of February, 1849, issued 
an execution upon the decree for his costs, and collected them of the 
plaintiff. 

Vol. IV. 19 
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Paige, Justice. — It is insisted by the counsel for the defendant, that 
the plaintiffs appeal is not authorized by the 460th section of the amend- 
ed code, because the suit was not pending in the Supreme Court on the 
1st day of July, 1847. The 460th section provides that " an appeal may 
be taken from any final decree entered upon the direction of a single 
judge in any suit in equity, pending in the Supreme Court on the 1st 
day of July, 1847, within ninety days from the time this act shall take 
effect ; but this section shall not apply to cases where a rehearing has 
already been had or ordered, and such appeal shall be taken "in the 
manner provided in sections 327 and 848." On the 1st day of July, 
1847, this suit was pending in the Court of Chancery, not in the Supreme 
Court. The suits pending in the Court of Chancery were not transfer- 
red by the new constitution to the present Supreme Court until the first 
Monday (which was the 5th) of July, 1847. (Const., art. 14, § 6.) If 
we, therefore, adhere strictly to the words of the 460th section of the 
amended code, an appeal can not be taken from the final decree in this 
suit, nor, under this section, from any such decree in any other suit in 
equity, as no suit in equity was pending in the Supreme Court on the 
1st day of July, 1847. If we give the section a strict construction, we 
render it entirely nugatory, as it will apply to no decree whatever. No 
person who reads the section can doubt, for one moment, that the Le- 
gislature intended, in adopting the section, to allow an appeal to be 
taken from a final decree made by a single judge in any and every suit 
in equity pending in the Supreme Court on the first Monday of July, 
1847, where a rehearing had not already been had or ordered. The 
words "the first day of July" were evidently, through inadvertence or 
mistake, substituted for the words "the first Monday of July." 

It is a fundamental and familiar rule in the construction of a statute, 
that such a construction should be given to it as will best answer the 
intention the makers had in view. This intention may be collected from 
the cause or necessity of making the statute. (Bac. Stat 1. 5.) And when- 
ever this intention can be discovered, it should be followed with reason 
and discretion in the construction of the statute, although such construc- 
tion may seem contrary to the letter of the statute. The cause arid ne- 
cessity of the 460th section of the amended code was the loss of the 
right to a rehearing in suits in equity pending on the first Monday of 
July, 1847, by a neglect of the parties to comply with the rules of the 
court, or the requisitions of section 7, of the supplemental code. And it 
was undoubtedly the intention of the Legislature to restore this right by 
allowing the parties to take an appeal within ninety days from the time 
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the amended code took effect ; or, in other words, by extending the right 
of appeal for the period of ninety days from that time. Such a con- 
struction ought to be put upon a statute as will not suffer it to be eluded. 
(Bac. Stat 1, 10.) Unless we construe section 460, as applying to suits 
pending in the Supreme Court on the 1st Monday of July ^ 1847, it will 
not only be eluded, but it will be a dead letter. To give it a different 
construction, will be imputing to the Legislature the folly of gravely 
enacting a provision, which has no application to any person or thing 
in existence, and which when enacted, will remain an unmeaning, use- 
less incumbrance upon the statute-book. Respect for the law-making 
power forbids such an imputation. The question presented to us on 
the construction of this section of the code, it strikes me is too plain to 
admit of discussion. I entertain no doubt, not only that the Legisla- 
ture intended that section 460 should be applicable to all suits in equity 
pending in the Supreme Court on the first Monday of July, 1847, but 
that we have the right, and are required to give such a construction to 
that section. 

This suit was pending in the Supreme Court on the first Monday of 
July, 1847. The final decree was made after that day. (1 Comstock's 
Eep. 608.) 

The collection of the costs from the plaintiff having been coerced by 
means of an execution, does not deprive the plaintiff of his right of appeal 
The payment of the costs was not voluntary, but wholly compulsory. 

Section 460 of the amended code was not unconstitutional. It was 
merely a provision to extend the time for bringing an appeal. It affect- 
ed the remedy only, it did not impair the obligation of contracts or take 
away a vested right (1 Hill, 328-9 ; 3 Peters, 280 ; 8 do. 110 ; 11 do. 
420 ; 2 do. 414 ; 2 Yerg. 126 ; 10 Shepl. 310 ; 1 McLean, 35 ; 5 How- 
ward's Miss. 285 ; 4 Watts & Serg. 218 ; 6 Shepl. 109 ; 5 Burr, 145 ; 
4 Gil. 221.) The case of Ocilder v. BuU, (3 Dallas, 886,) is an express 
authority in affirmance of the constitutionality of the 460th section of 
the amended code. In that case, the right of appeal had been lost, and 
the Legislature of Connecticut passed a law setting aside a decree of the 
Court of Probate for Hartford county, and authorizing a new hearing 
of the case and an appeal to the Superior Court ; and the Supreme Court 
of the United States held that the act was constitutional. It is univer- 
sally conceded that statutes of limitation, which prolong or shorten the 
period within which an existing remedy may be enforced are constitu- 
tional. (1 Hill, 328.) 

The 460th section of the amended code extending the time for bring- 
ing an appeal, is not more objectionable than the supplemental code 
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which limited the time for applying for a re-hearing to ten days ; there- 
by repealing that part of the Judiciary Act of 1847, which allowed an ap- 
plication to be made for a re-hearing without any limitation as to time. 

The latter clause of section 460, which denies an appeal to cases where 
a re-hearing has already been had or ordered, has no application to this 
case. Here no re-hearing has been either had or ordered. A re-hear- 
ing was applied for, but the application was denied. 

The motion to dismiss the platatiflfe' appeal must be denied with $10 
costs. 



SUPREME COURT. 

Martin B. Stoddard, Plaintiff in error, agt. Josiah D. Cleveland 
and others, Trustees of the Society of the Methodist Episcopal Church 
in Masonville, Defendants in error. 

An action cannot be maintained against a subscriber to a voluntary subscription paper, which 
is voluntarily entered into by him, by which he promises to pay a certain sum to the trus- 
tees of a certain society for a specified purpose. There is no consideration to uphold such 
a promise— it is a mere nudum pactum. 

General Term, Sixth Judicial District, Nov. 1849. — Mason, More- 
hose and H. Gray, Justices. 

This society sued Stoddard in a Justice's Court upon a subscription 
to the society to purchase a school-room to be converted into a house 
of religious worship. The cause was tried before a jury, who found a 
verdict for the defendant ; and the cause was then removed into Dela- 
ware County Court, by certiorari, and the judgment of the justice was 
reversed by that court, and Stoddard sued out a writ of error to this 
court to reverse the judgment of the County Court The facts of the 
case will sufficiently appear from the opinion of the court 

The subscription paper reads as follows : 

" Masonville, Sept 15th, 1844. 
" We the subscribers, do agrefe to pay the sums set opposite our respective 
names, to Josiah D. Cleveland, Samuel Gk Cleveland or Festus P. Cleve- 
land, trustees, for the purpose of purchasing the building formerly used as 
a store, but recently as a school-room, owned by Erasmus Parker, to be 
converted into a place of worship for the use of the Society of the Me- 
thodist Episcopal Church in Masonville, with the understanding that 
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all sums of five dollars or under, are to be paid by the first day of Sep 5 ! 
tember, 1845, and all sums oyer five dollars are to be paid by the first 
day of September, 1846. 

Subscribers' names : 

J. D. Cleveland, $40.00 

S. D. Cleveland, 25.00 

Martin B. Stoddard, (deft.) $10.00, and twenty-three other signers of 
different sums." 

Parkers & Palmer, for plaintiff in error. 

Charles C. Noble, for defendants in error. 

By the Court, Mason, Justice. — The declaration in this case is upon 
the subscription paper which was voluntarily entered into by the de- 
fendant, by which he promised to pay ten dollars to the plaintifls as 
trustees, for the purpose of purchasing a particular building for the use 
of the religious society of which the plaintiife were then trustees. This, 
I infer, was a voluntary subscription to this society. There is not, at • 
any rate, any consideration expressed in the subscription paper, and^^ 
there is none appearing from the evidence in the case. It was proved 
by the plaintiff, upon the trial, that the defendant signed the subscrip- 
tion paper, but there is no evidence in the case to show that any others 
signed it. The plaintiffe proved that they had purchased the building, 
received a conveyance of the same, and that they had given back a bond 
and mortgage to secure the purchase money. The question arises, ca^/ 
an action be sustained upon such subscription ? It was decided in Bou- 
tell and others v. (hwdin, (9 Mass. Rep. 254,) that a promissory note made 
in aid of a fund for the support of a minister of a parish was void for 
want of consideration. The case of The Trustees of Limerick Academy 
v. Davis, (11 Mass. Rep. 112,) which was a subscription to build an 
academy, and by which the subscribers agreed to pay the sums set op- 
posite their names in money or materials for erecting an academy in 
Limerick, is very much in point The court held that no action could 
be maintained upon the subscription, for the reason that the promise 
was a nudum pactum, there being no consideration for the promise. 
The Supreme Court of Massachusetts-reiterates the same doctrine again 
in the case of The Trustees of Farmington Academy v. AUen, (14 Mass. 
Rep. 172, which was also a subscription to erect an academy. The 
court say no action can be sustained upon the promise contained in the 
subscription, although there being an account for money laid out and 
expended, and the evidence in the caseJbeing deemed sufficient to render 
the defendant liable to the plaintjjBfej'they were permitted to recover. 
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In the case of The Trustees of iheBridgewater Academy v. Gilbert, (2 
Pick. B. 579,) the defendant and others subscribed certain sums for re- 
building an academy, and the trustees, without any other act on his part, 
purchased material for building, and then the defendant refused to pay 
the sum subscribed by him. The court held, that an action would not 
lie against him on the paper itself, nor on the ground of money paid at 
his request. It has been supposed by some that Chief Justice Parker 
had advanced a different doctrine in Massachusetts in the subsequent 
case of The Trustees of Amherst Academy v. Cbwls, (6 Pick. R 427. 
This case decides nothing different from the other cases. The defendant 
in that case had subscribed a subscription of $100 to the charitable fond 
established in Amherst for the classical education of indigent pious 
young men, and, after those purposes of education were in operation, 
he gave his promissory note for the amount The note expressed upon 
its face, for value received ; and the court decided that the defendants 
was liable upon the note. The court do not mean to overrule the prioT* 
cases, for they are all cited in the opinion of the court, and none of 
them repudiated. And, besides, Chief Justice Shaw, who delivered the 
opinion of the court, was upon the bench during the whole period of 
these former decisions and concurred in them. The same doctrine 
was affirmed in the court of dernier resort in this state, in the case of 
Stewart v. The Trustees of Hamilton OoUege, (2 Denio R 408,) which was 
an action brought by the trustees upon Stewart's subscription to a 
"fund for Hamilton College" in which it was adjudged that the agree- 
ment of an individual to make a donation of money to a literary 
or religions institution without any undertaking on the part of the 
donee to do anything, is without consideration and void. And the 
same case was before the Court of Appeals again after a re-trial in the 
circuit, and the broad prieciple of these Massachusetts cases affirmed, 
and the defendant was declared not to be liable upon his subscription, 
(1 Comstock R 581.) It seems to me that these cases are decisive 
of the case at bar. I am not able to distinguish these cases, or to dis- 
cover any difference in principle between them. Neither have I been 
able 4o discover any principle of law upon which an action on such a 
promise can be sustained. There is no consideration upon which it can 
be upheld. The trustees entered into no obligations or promise in return, 
and it does not help their case any as the pleadings are framed in this 
Vl case, that the trustees went on and purchased the building. This could 
not render a promise that was before void, a valid one — a mere nudum 
pactum cannot be thus by the act of one of the parties converted into a 
valid contract. I do not hesitate to say, in conclusion, that the County 
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Court erred in this case in reversing the judgment of the justice, and 
that it is the duty of this court to reverse the judgment of the County 
Court, and affirm that of the justice. 

Note. — It is understood that Mr. Justice Morehouse dissented from this opinion. 



SUPREME COURT. 
Van Rensselaer agt. Dunbar. 

On an application for service of summons by publication, where the sheriff alleged that be 
was unable to serve it personally ; that he was fastened out of defendant's house when he 
went to make the service ; that before arriving at the house, notice was given of his ap- 
proach by the blowing of horns; that after he left the defendant's house, the blowing of 
horns continued, and soon the defendant appeared, following him on horseback, blowing 
a horn, but kept too far off to enable him to serve the summons ; he, however, got near 
enough to defendant to inform him he had a summons for him, but was not able to come 
up with defendant, who rode off out of sight — and that whenever he went into that neigh- 
borhood, notice thereof was invariably given by blowing of horns, Ac Hdd, that such a 
case did not come within the provisions of the code (§ 135) for publication. It could not 
be said that the defendant could not be found, and kept concealed, Ac. 

Albany Special Term, Oct 1849. — This was a motion for publication 
of the summons, as in case of an absent or concealed defendant, in an 
action for rent. It appeared by the affidavits of the sheriff of Albany, 
(in which county defendant resided,) and his deputy, that they had not, 
with the utmost diligence, been able to serve the summons. That they 
went to the defendant's residence, but his wife fastened the door, and 
refused admittance. Before they arrived at the house, notice was given 
of their approach by blowing of horns. After they left the defendant's 
house the blowing of horns continued, and soon the defendant appeared, 
following them on horseback and blowing a horn, but kept too far off 
to enable them to serve the summons. The deputy, however, got near 
enough to defendant to inform him that he had a summons for him, 
but he was not able to come up with defendant, who rode off out of 
sight, and the deputy could not serve the process. It further appeared, 
that whenever the officers went into that neighborhood, notice of their 
appearance was invariably given by blowing horns, &c. 

C. M. Jenkins, ex parte, insisted that this was a proper case for pub- 
lication. (Code, § 135.) 
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Hand, Justice. — By the 135th section of the code, " where the per- 
son on whom the service is to be made, cannot, after due diligence, be 
found in the state," &c., an order for publication can be made in the 
cases specified in the subdivisions of that section. The 2d subdivision 
allows this order, " when the defendant, being a resident of this state, 
has departed therefrom, with intent to defraud his creditors, or avoid 
the service of a summons, or keeps himself concealed therein with the 
like intent, and the action arises out of contract, or the nonfeasance 
or misfeasance complained of, is a breach of contract." It is contended, 
that in this case, the defendant keeps himself concealed within this state 
to avoid service of the summons. If that were so, a case for publica- 
tion is, in other respects, made out by the affidavits. But the facts do 
not sustain this part of the case. Not only must there be a failure to 
find the defendant within the state after due diligence, but if he is a 
resident, he must depart the state, or keep himself concealed therein 
with intent to defraud his creditors, or to avoid the service of the sum- 
mons. If he can be found within the state, the matter is left to the vigi- 
lance of the proper officers. No doubt, if he is concealed for the above 
purposes, so that he cannot be fpund after due diligence, though tem- 
porarily, that would justify the order. But mere inability to serve the 
process is not sufficient Suppose the defendant boldly locks himself 
into his house, without concealment, or, having the fleetest horse, 
though constantly visible to the officer, eludes pursuit, and defies all 
efforts to serve him with a copy of the summons, it cannot be said that 
he cannot be found, and keeps himself concealed. To conceal is to hide, 
to withdraw from observation, to keep from sight ( Webster.) If the 
statute had only required generally, that the defendant could not be 
found within the state after due diligence, and the sheriff had returned 
non est inventus, perhaps that might have been sufficient, as it is said 
that a return of non est inventus is good, although the plaintiff knew 
where to find the defendant (See 2 Saund. R 71, n. 4, (/), edition of 
1846.) But it requires proof of concealment with intent to defraud 
creditors, or to avoid the service of the summons. Perhaps, too, these 
facts would lay the foundation for a proceeding to outlawry before that 
was abolished. Whether a party now has in all cases some remedy — 
by the code, or by the act against absconding, concealed and non-resi- 
dent debtors — or by a suit against the sheriff, it is not necessary now 
to determine. (Code, §135 ; 2RS.1; Watson on Sheriffs, 116 ; 2 
Esp. N. P. Ca. 475.) It is sufficient that this case is not brought within 
the statute, and the motion must be denied. 

Motion denied. 
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SUPEEME COURT. 
Gilmore agt Hempstead et al. 

It is irregular for a complaint to be sworn to before the plaintiff's attorney } but it cannot be 
treated as a nuJUty. The defendant's remedy should be by motion (the first opportunity) 
to set it aside. 

-Albany Special- Term } Oct. 1849. — Motion to set aside the proceedings 
of plaintiff after judgment, because the complaint was sworn to before 
the plaintiff's attorney. The defendant treated it as a nullity. 

John Peboy, for the motion. 
A. J. Colvin, contra. 

Hand, Justice. — In England it has long been considered irregular to 
take an affidavit before the attorney in the cause. And even in a pro- 
ceeding by habeas corpus, the Court of King's Bench, out of respect to 
personal liberty, would have disregarded this circumstance, but they 
said " the rule was invariable, and was founded on the wisest and most 
obvious principles," and adhered to it (King v. Wallace, 8 T. R 403J^ 
And in Taylor v. Hatch, (12 J. R 839,) our Supreme Court said ft"TOs 
" a fit and proper rule, which we shall therefore adopt as the practice 
here." The same practice prevailed in our Court of Chancery, {The 
People v. Spalding, 2 Paige 826,) as well as in England, though for a 
time fluctuating there. (1- id. 3 Dan. Pr. 1771, and cases there cited.) 
It seems it may be taken before counsel, or the clerk or partner of the 
attorney ; but as to the attorney, the rule is well established. (15 J. R 
581; 17 J. R 2; 6 Cow. 587; 5 Paige, 580; Barnes, 45; 1 Tidd, 451; 1 
Lee's Die. Pr. 28; 2 Richardson's Pr. 95; 2 Paine & Duer>s Ft. 54; 1 
Petered. Ab. 868-9.) Though now in England not before the attorney's 
clerk. (3 Chit. Gen. Pr. 492.) 

The plaintiff contends that when this complaint was verified, no suit 
was pending. It is true that an affidavit to hold to bail, or where it is 
preparatory to the commencement of a suit and no suit pending, may 
be taken before the attorney in this state. ( Yasey v. Godfrey, 6 Cow. 
587. And see 1 Ridd 165, 451; Howard v. Nalder, Barnes, 60.) This, 
however, I do not consider that case. It is the verification of a com- 
plaint which takes the place of a bill in equity or a declaration at law ; 
and even if the statute required it to be made simultaneously with the 
summons, it should not be verified before the person who may be sup- 
posed to draw it up. 

Vol. IV. 20 
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But the defendants are too late. They should have moved to set 
aside, and not have treated it as a nullity, and lie by till after judgment 
Here has been great delay. None of the books, I believe, say it is a 
mere nullity. It is an irregularity, though one which may subject the 
attorney or solicitor to costs. (In re Hogan, 3 Atk. 812.) But I do 
not find the rule carried further. Chitty says it will not be received. 
(Ch. Gen. Pr. 292.) Petersdorf, in giving an abstract of the case of the 
King v. Wallace, makes the court say that " the manner in which the 
affidavits have been sworn entirely invalidates them." But that was not 
the language used. I have always supposed it a rule of practice that 
could be waived by the other side ; and that in effect has been done 
here. No doubt the court should discountenance a practice in no way 
commendable; but, as between party and party, I do not think the pro- 
ceedings void. 

This view renders it unnecessary to decide the other point raised — 
whether the defendant can, under the amended code, wholly disregard a 
oomplaint imperfectly verified, or must answer it as one not verified at all. 

Defendants can only come in on terms. 



SUPREME COURT. 
Walker agt. Hubbard et al. 

Where a summons was issued without any reference to the court in which the action was 
pending — no court whatever being named in it; and a complaint was subsequently issued 
in which there was no reference whatever to any court except in the title, which com- 
menced " Sup. Court" Held, that the oomplaint sufficiently named the court under § 142. 
And the summons might be amended under §§ 173, 176. 

Albany Special Term, Oct 1849. — In this case, among other objections 
taken to plaintiff's proceedings, it was insisted that the summons was 
irregular in not stating in what court the action was pending. No court 
whatever was named in the summons. It was answered that the code 
did not require this, nor were the forms so in our new books of practice. 

A complaint had also been subsequently served, in which no reference 
to any court was made, except that the title began "Sup. Court," &c 
B. W. Pbckham, for the motion to set aside the proceedings. 
A. Taber, contra. 

Band, Justice. — We have two courts with concurrent jurisdiction of 
certain matters, as foreclosure of mortgages, partition, &c. (§ 30.) The 
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proceedings in foreclosure are commenced by summons and may be so 
in partition. (§§ 129, 130, 448.) And also in some other proceedings 
under § 30. It seems reasonable, as well as analogous to all former 
practice, that the defendant should know in what court he is sued. The 
statute plainly implies this where the action is not a contract for the re- 
covery of money only, for then the summons must state that " the plain- 
tiff will apply to the court for the relief demanded in the complaint" 
(§ 129.) The defendant may wish to look to the cause without answer- 
ing, and without delaying it by demanding a copy of the complaint. 
(§§ 130, 1, 246.) And now, by the amended code, the complaint and 
summons do not necessarily go together. (§ 130.) It is better to have 
uniformity in the practice, whether the action be on contract or not. 

The title of the cause in the complaint sufficiently named the court 
under § 142. 

It is insisted that the plaintiff cannot amend. I have no doubt of 
the power of the court to amend the summons, (§§ 173, 176,) in such a 
case. It is not analogous to a case where vJl reference to the court is 
omitted in the complaint, in violation of the statute, especially where 
there are several courts having concurrent jurisdiction. 

The motion to set aside the summons and subsequent proceedings 
must be granted with $7 costs, unless within twenty days the plaintiff 
amends the summons by inserting the name of the court in which the 
defendant is required to appear, which he is permitted to do on pay- 
ment of $7 costs. 

Motion granted, but with leave to amend, &c. 



SUPREME COURT. 
Charles M. Davis agt. William C. Potter. 

An answer which denies a material allegation in the complaint, cannot be stricken oat as 
"frivolous." 

The first subdivision of the 149th section of the code reads as follows : " The answer of the 
defendant shall contain : 1. In respect to each allegation of the complaint controverted by 
the defendant, a general or specific denial thereof) or a denial thereof according to his in- 
formation and belief; or any knowledge thereof sufficient to form a belief!" 

Where an answer, verified, denied a material allegation of the complaint not on "informa- 
tion and belief" " nor of any knowledge {hereof sufficient to form a belief" but on belief only. 
Held, that the first clause of the 149th section, which permits a " general or specific denial," 
did not in terms confine the denial to facts within the knowledge of the defendant, and 
the answer under that clause should be sustained and not stricken out as a " sham" un- 
der the 15 2d section. 
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The general issue being abolished by the code, an answer now which denies one material 
allegation in the complaint can not be stricken out, on motion, as "false." It forms an 
issue which the defendant has a right to have tried in the usual manner. 

The 152d section which provides, that sham answers and defences may be stricken out on 
motion, does not necessarily include fdbe answers and defences, The words "sham " and 
"false " are synonymous, as the word "sham" is used in that section. If it were so, the 
truth of every answer might be tested on special motion — which would be a dangerous 
practice. 

An affidavit verifying a pleading is defective, (subject to amendment) in using the words 
" information and belief)" instead of saying " information or belief," as required by § 157. 

Albany Special Term, August, 1849. — This was a motion to set aside 
the defendant's answer and for judgment on the ground that the an- 
swer was " false, sham and frivolous." 

The complaint was upon a judgment alleged to have been recovered 
on the 5th May, 1837, by one Clark Baker against the defendant ; and 
the plaintiff alleged that after the recovery thereof, said Baker, for a 
valuable consideration, assigned said judgment to the plaintiff, u who 
is now the legal owner of the said judgment, and the moneys due there- 
on, and is entitled to demand and receive satisfaction of the same." 

The answer and verification were as follows : 

11 Supreme Court Charles M. Davis agt William 0. Potter. — 
And the said defendant verily believes and therefore answers the com- 
plaint in this action and says, that the plaintiff is not the owner of the 
claim on which this action is founded, and that the same was never as- 
signed to the said plaintiff and that he is not entitled to demand or re- 
ceive satisfaction of the said demand. 

"R. M. & M. I. Townsend, DeJVs atty's." 

" Bensselear County, ss : — William C. Potter, the above named defend- 
ant, being sworn says, that the foregoing answer is true of his own 
knowledge, except as to the matters which are there in stated to be on 
his information and belief and as to those matters he believes it to be 
true. " WM. C. POTTER. 

" Sworn, Oct 27th 1849, before me, 

" Charles W. Root, Com. of Deeds, Trvy? 

The motion was founded upon the pleadings and the affidavits of 
Clark Baker and the plaintiff showing the assignment of the judgment 
for a valuable consideration, and the affidavits of J. Holmes and G. R. 
Davis, Jr., stating that they were present at such assignment. 

J. Holmes, for plaintiff. 

P. Cagger, for defendant. 
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Parker, Justice. — The answer is not frivolous. It denies a material 
allegation of the complaint. If the plaintiff does not prove satisfactorily, 
on the trial, the assignment to him of the judgment, he must fail in his 
action. 

The denial in the answer is made upon belief and not upon information 
and belief; and the plaintiff insisted that such an answer is not allowable. 
Section 149 of the code allows the defendant to make, " to each allegation 
of the complaint controverted by the defendant, a general or specific 
denial thereof, or a denial thereof according to his information and belief 
or of any knowledge thereof sufficient to form a belief 7 ' It seems to me 
absurd to say that a defendant may deny an allegation of the complaint, 
when he has not knowledge thereof sufficient to form a belief, and yet 
shall not be permitted to deny such allegation when he believes it to be 
untrue. Such a construction could not have been intended and does 
not, in my opinion, necessarily belong to the language employed. It is 
certain that the intent would have been more satisfactorily expressed, if 
in the second clause of the section, the denial was required to be accord- 
ing to his information or belief. But I think the first clause is ample 
to sustain this answer. It permits a general or specific denial and does 
not, in terms, confine such denial to facts within the knowledge of the 
defendant 

This construction of the section last mentioned is sustained by the pro- 
vision of the 157th section, which prescribes, as a verification of the 
pleading, that the affidavit of a party shall state that the same is true 
of his own knowledge, except as to the matters which are therein stated 
on his information or belief, and, as to those matters, he believes it to be 
true." This clearly implies that matters may be stated in the pleading 
on belief only. 

If I am right in this view, a material allegation is denied in the form 
and manner prescribed by statute ; and the answer cannot therefore be 
called a sham answer, within the meaning of the 152d section of the code. 

The next question is, whether the answer can be struck out as false. 
It would certainly be a dangerous practice to try issues of fact on affida- 
vits. Under the late practice of this court, the plea of the general issue 
was never struck out as false ; and where new matter was set up, an 
affidavit of the truth of the plea was a perfect answer to the motion. 
{Tucker v. Lada\ 4 Cowen's Bcp. 634 ; Oakley v. Devoe, 12 Wend. 196.) 
The practice ought not to be changed in this respect, under the code. 
The general issue being abolished, the defendant, instead of denying 
all, has denied one of the material allegations of the complaint ; and 
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he lias a right to require that the issue thus joined, shall be tried in the 
usual manner. 

The 152d section of the code provides that sham answers and defences 
may be stricken out on motion ; but the counsel for the plaintiff is wrong 
in supposing that sham is there used as synonymous with false. If it 
were so, the truth of every answer might be tested on a special motion. 
Parties would thus be enabled in making affidavits to become witnesses 
for themselves, and the right of trial by jury would be disregarded. It 
is only where the answer takes issue upon some immaterial averment 
of the complaint, or sets up new and irrelevant matter, that it can pro- 
perly be called a " sham 11 defence. I find nothing in comparing section 
152 with section 247, which denotes that the Legislature intended to 
say that a sham pleading meant anything different from a frivolous 
pleading. I think both words describe the same kind of defence, except 
that a frivolous answer may not necessarily imply that its object was 
evasion or delay. 

The affidavit annexed to the answer appears to be defective, in using 
the words " information and belief" instead of saying " information or 
belief." But the motion is not made on that ground, nor was any such 
objection stated on the argument. 

The motion must therefore be denied, but without costs ; and the 
defendant is at liberty to amend the affidavit annexed to his answer. 



SUPREME COURT. 

Joseph Burnett, Respondent, agt Thomas Harkness, 3d, 

Appellant. 

No appeal can be taken to the Supreme Court from the order of the County Court reversing 
the judgment of a justice of the peace, where the County Court has ordered a new trial, 
for the reason that the County Court does not give any final judgment and there is no 
provision for the entry of a judgment in such a case in the County Court 

Where an appellant elects to dismiss his own appeal he must enter an order to that effect 
and pay the respondent a costs. A written notice served on the respondent that the appeal 
has been dismissed, is not sufficient — nor is an order to that effect! without the payment 
of the costs. 

This suit was commenced in a Justice's Court in Delaware county and 
the cause tried before a justice and a jury, and resulted in a verdict 
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for the defendant, upon which a judgment was entered, and the defend- 
ant appealed to the Delaware County Court, and in which court the 
judgment of the justice was reversed and a new trial ordered, and the 
defendant appealed to this court, and the cause was noticed for argu- 
ment at the last March general term at Delhi, and the court refused to 
hear the cause for the reason that no appeal was permitted in such a 
case ; and the plaintiff now moves to dismiss the appeal. Before the 
papers were served for this motion, the attorneys for the defendant 
served a written notice upon the plaintiff's attorney, that the court hav- 
ing treated this appeal as a nullity, the same was annulled and super- 
seded. 

Mason, Justice. — The appeal in this case, both to the County Court 
and this court, was made under the act of April 12th, 1848. (Chap. 
879 of the Laws of 1848, page 555.) It has been repeatedly decided 
in this court, that no appeal could be taken to this court from the order 
of the County Court reversing the judgment of a Justice of the Peace 
where the County Court had ordered a new trial, for the reason that 
the County Court did not give any final judgment, and that there is no 
provision for the entry of a judgment in such a case in the County Court. 
I take it to be well settled that the appeal in this case can not be sus- 
tained. It is said, however, that the papers show that the appellant has 
elected to dismiss his own appeal, and that for this reason this motion 
should be denied. I do not understand, from the opposing affidavits, 
that any order dismissing the appeal has been entered in this cause. 
There is nothing more than the service of a notice upon the respond- 
ent's attorney that the appellant regarded the appeal as a nullity, and 
that the same was superseded. I do not think it could change the case 
in any respect, if the appellant had entered an order dismissing the ap- 
peal on his own motion, unless he had also paid the costs. The re- 
spondent may treat such a rule as a nullity. There is no precedent for 
making such a rule the foundation of a judgment of discontinuance. 
The party against whom such a rule is entered may treat it as a nullity, 
and proceed the same as though it were never entered. (7 Hill's R 197 ; 
10J.B.867;1W.B.13;7W.B.511; 12W.E.191; 2HilTsR384; 
4 Hill's R. 166.) Such I regard the well settled practice. It follows, 
therefore, that this appeal must be dismissed, and I do not see any rea- 
son in the case why the appellant should be exempted from the costs 
of the appeal, and of this motion. The appeal must be dismissed with 
costs to the respondent on the appeal, and ten dollars costs of this mo- 
tion, and I do not see how we can afford any relief on this motion to 
the appellant in the matter complained of in his opposing affidavits. 
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If the respondent in this case has obtained a judgment in the manner 
stated in these affidavits, this appellant is not remediless. He has his 
action for such a fraud and breach of good faith, but I do not see how 
we can afford him any relief on this motion. This motion to dismiss 
the appeal must be granted with costs, and the respondent have his 
costs of the appeal. 



SUPEEMB COUKT. 
Benton Hallock agt Maria Hallock. 

In an action for divorce, by the husband against the wife, for adultery, she is entitled to an 
allowance for her support, pending the litigation, and to a further sum to enable her to 
defend the action, if she denies, on oath, the charge of adultery. Although it may appear 
by affidavits on the part of the husband, that she is guilty of the charge. 

The poverty of the husband forms no defence to such an application ; although the circum- 
cumstances in life of the parties should be taken into consideration in fixing the amount 

Albany Special Term, November, 1849. — The complaint in this action 
was filed for a divorce on the ground of adultery. The defendant moved 
for an allowance for alimony, and to enable her to defend the suit. She 
swore, in her affidavit, that she was not guilty of the charge, and that 
she had been told by the plaintiff she could not remain at his house. 

The plaintiff showed, by affidavits, circumstances tending strongly to 
prove the guilt of the defendant — and also that, on her leaving his 
house, he gave her $25 in cash, and a bed valued at $25, and offered 
to pay her board at her mother's till the determination of the action, 
and to procure her counsel to defend the suit, but that she said she did 
not intend to make any defence. 
M. SANFOBD )t /&r defendant. 
B. W. Peckham, for plaintiff. 

Parker, Justice. — Where the wife is defendant in a suit for divorce, 
if she denies, on oath, the charge of adultery, she is entitled to an allow- 
ance for her support pending the litigation, and to a further sum to en- 
able her to defend the action. (2 Barb. Ch. Pr. 265 ; Wood v. Wood, 2 
Paige, 109 ; 2 B. S. 207, 3d ed.) And, where she thus denies her alleged 
guilt on oath, she is entitled to such allowance, although affidavits are 
read, on the part of the husband, showing the guilt of the wife. ( Osgood 
v. Osgood, 2 Paige, 621 ; Williams v. Williams, 3 Barb. Ch. Bep. 628.) The 
questionofguiltcannotbetriedbyconflictingaffidavits. Great injustice 
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might be done, if the husband were not compelled to famish to his 
the means of having so important a question of fact decided in the 
usual manner. 

The plaintiff states in his affidavit that he is not worth more than 
$200 over and above his liabilities, exclusive of property exempt from 
execution, and that his wife is capable of earning her own support The 
poverty of the husband forms no defence to an application of this char- 
acter in an action in which he is plaintiff. He must conform to the 
general rule or abandon his suit (PurceUy. Pureed 8 Edw. 194.) Bui 
it is proper to take into consideration the pecuniary ability of the hu& 
band and the circumstances in life of the parties, in fixing the amount 
of the allowance. It seems to me, that there are good reasons for direct- 
ing but a moderate additional allowance in the present stage of the liti- 
gation. It is desirable also to avoid the expense of a reference. 

The order will, therefore, direct the plaintiff to pay to the defendant 
twenty-five dollara on demand, to enable her to defend the action, and 
a weekly allowance of one dollar and fifty cents, payable quarterly from 
the date of the order, pending the litigation. 



SUPREME COURT. 
Bradford agt Corey, impleaded, &c 

A promissory note, payable to bearer, (given on the purchase of a store of goods) and endors- 
ed by t'D. P. fi, surety," and " T. L., security," who were sued jointly (in 1844,) by de- 
claration, containing the common money counts, with a copy of the note annexed, (the 
note having been regularly protested,) and D. P. 0., appeared and pleaded separately, 
Held, that the addition of the words "surety " and " security, " to the endorsers 1 names, 
did not divest them of their character of endorsers. The only effect of those words were 
to give them the privileges of surety in addition to their rights as endorsers. As endorsers 
they could not be made liable without a demand and notice. And as sureties they were 
entitled to all the privileges of that character. They having endorsed the note severally, 
they could not be either joint endorsers or co-sureties. The note being payable to bearer 
did not make their liability a joint one. They should be deemed liable as endorsers in the 
order in which their names stood upon the note. And being several endorsers, the suit 
was properly brought against them jointly, under the statutes of 1832, oh. 2*6, and of 
183*7, ch. 93, and the note was admissible in evidence under the money counts in the de- 
claration. It was not necessary to declare against them specially. The case of Bntier v. 
Bamon, 1 Denio, 105, not applicable to such a case. 

Vol. IV. 21 
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ScJienectady General Term, Jan. 1849.— Paige, "Willard and Hard, 
Justices. — This was a motion on the part of the plaintiffs to set aside a 
report of referee made in favor of the defendant Corey. The suit was 
commenced in 1844, by declaration containing the money counts alone, 
on a joint note given by Abram Shnler and Francis Newkirk to Henry 
Bandall or bearer, dated December 17, 1836, payable two years after 
date, and endorsed by Martin L Borst, David P. Corey and Timothy 
Livingston. Corey affixed to his name the word " surety," and Living- 
ston the word "security." A copy of the note was added to and served 
with the declaration. The declaration was made out against all the 
drawers and endorsers. The declaration was not served on either of the 
drawers, nor on Borst the first endorser. Corey appeared and pleaded 
separately. The note was regularly demanded when it fell due, and no- 
tice of non-payment duly served on all the endorsers. Evidence was 
introduced before the referee, tending to show payment of the note by 
Borst, the first endorser, before the commencement of the suit The 
note was given by Shuler and Newkirk, the drawers, to Bandall, the 
payee, on the purchase of a store of goods by them from Bandall. Corey 
endorsed the note as security. Shuler, Newkirk and Borst all failed, 
and were discharged under the bankrupt act in 1842 or 1843. Borst, 
by an arrangement with the drawers, in the Ml of 1838, assumed the 
payment of the note. It was objected on the hearing, that the note 
was not admissible in evidence under the money counts, the defendant 
Corey having endorsed the note as surety. The referee after hearing 
the evidence, without passing upon the facts of the case, decided in fa- 
vor of the defendant Corey, upon the ground that the note was not ad- 
missible in evidence under the declaration. 

D. P. Corby, in proper person. 
D. Wright, for the plaintiff. 

By the Court, Paige, Justice. — An endorser erf a promissory note, 
although in the nature of a surety is not for all purposes entitled to the 
privileges of that character. He is answerable upon an independent con- 
tract, and it is his duty to take up the note when dishonored. (6 WencL 
618 ; 8 Wend. 199 ; 9 Cow. 206 ; 21 Wend. 604 ; 16 John. 152 ; id. 72, 
40.) The endorser, when duly fixed, ought to pay the note without 
waiting to be sued. If he permits himself to be sued, it is his own fault, 
and he cannot resort to the drawer for indemnity against the costs of the 
suit. (Simpson v. Griffin, 9 John. 131.) In some respects there is a re- 
semblance between an endorser and a surety ; in others there is none. 
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(8 Wend. 61&.) The undertaking of an endorser is conditional ; it is to 
pay, if the maker of the note does not, upon being required to do so 
when the note falls due, and upon the further condition that the endor- 
ser be notified of such default. But if an endorser endorses a note for 
the accommodation of the drawer, to enable him to borrow money, the 
endorser is regarded as a surety for the drawer, and the latter, by im- 
plication of law, undertakes to save the endorser harmless of and from 
all expenses and costs to which he may be subjected in consequence of 
his endorsement . And in such case, the endorser can charge the 
drawer with the costs of a suit for the collection of the note which he 
may have been compelled to pay. (15 John. 273; 7 Bing. 217; Jones 
v. Brooks, 4 Taunton, 466; 16 John. 70; 1 Greenl. Ev. sec. 401; Ed- 
monds v. Low, 8 Barn. & Cres. 407.) But, although an endorser stands 
in the relation of a surety to the drawer, in consequence of an endorse- 
ment of an accommodation note, or of a special promise of the latter to 
save him harmless, he does not lose his character of endorser as it re- 
ppects the holder of the note. And he cannot be made liable on the 
note without a demand and notice. He continues endorser with all the 
privileges of a surety. 

In this case, the addition of the word surety or security, by Corey and 
Livingston, to the endorsement of their names on the note in question, 
did not divest them of their character of endorsers. The only effect of 
the addition of these words to their signatures, was to give them the 
privileges of a surety in addition to their rights as an endorser. As en- 
dorsers, they could not be made liable without a demand and notice. 
And as sureties, they were entitled to all the privileges of that charac- 
ter. But inasmuch as they endorsed the note severally, they cannot be 
either joint endorsers or co-sureties. The note being payable to bearer, 
does not makfe their liability a joint one. They endorsed the note before 
it became due, and probably at the time it was made. Their endorse- 
ment is a several one; and they must be deemed liable as endorsers in 
the order in which their names stand upon the note. If Corey and Liv- 
ingston are several endorsers, the suit was properly brought against 
them jointly under the statutes of 1882, ch. 276, and of 1837, ch. 93, 
They were different parties to the note — several not joint endorsers. 
They could not have been sued jointly at common law. The action 
against them is a statute action, and not an action at common law. 

This being so, the note was admissible in evidence under the money 
counts in the plaintiff's declaration. (Butler v. Rawson, 1 Denio, 105; 
Miller, v. McCagg, 4 Hill, 85.) . The suit being properly brought undet 
the statutes of 1832 and 1837 ; the case of Butter v. Eaxoson is not appli- 
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cable. It was not necessary, the Buit being brought under these stat- 
utes, to declare against Corey specially on the note, although he en- 
dorsed the note as a surety for the drawers. The referee, therefore, 
erred in deciding that the note was not admissible under the declara- 
tion. The referee did not pass upon any of the facts of the case. His 
report in favor of the defendant was made upon the sole ground that 
the note was not admissible under the declaration. 

The report must be set aside, and the case must be referred back to 
the referee. 



SUPREME COURT. 
Richard C. Van Wyck agt. Isaac Aluoeb. 

"Where the oonrt direct that "no costs are allowed" upon granting' a motion in an wterbcih 
tory order, (disBobing an injunction,) and the party in whose fevor the motion is granted 
\ finally succeeds in the suit — no costs can be allowed him on the taxation of the general 
costs in the cause, for such motion. The decision of the court must control the costs, on 
such a motion. They cannot be included and taxed as final costs in the cause. The tax- 
ing officer has no discretion in such a case. (Ante, 74.) 

Dutchess Special Term, Nov. 1849. — Motion for retaxation of costs. — The 
suit was commenced by bill in equity to restrain waste, and an injunc- 
tion obtained. On the coming in of the answer, the defendant moved 
to dissolve the injunction, which motion was denied. The defendant 
applied for a rehearing at a general term, when the former decision was 
reversed and the injunction was dissolved, with direction as to costs in 
these words : " but no costs are allowed, and the order of this court 
heretofore entered granting costs to defendant on said motion be, and 
the same is hereby vacated and annulled." This order was made in 
September, 1848. The cause was finally decided on its merits, in favor 
of the defendant, in June, 1849. On the taxation of costs, the justice 
by whom they were taxed allowed the costs of the above motion to dis- 
solve injunction by items, according to the old fee bill, amounting to 
$54.98. The plaintiff appeals, and now applies for a retaxation. 

Jno. Thompson, for plaintiff. 

J. Hasdenbugh, for defendant 

Babculo, Justice. — It seems to me that the order made at the general 
term plainly disposes of this case. If the order had been silent on the 
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subject of costs it might have left a question whether the costs of the 
motion should not abide the result Under the old practice, there were 
instances, such as motions to change venue, &a, where the costs abided 
the eyent of the suit without any special directions. But in this case 
the order declares that " no costs are allowed," and as if to put it be- 
yond all dispute, a former order granting costs, which seemed to have 
been inadvertently entered, " is vacated and annulled." Now, to per- 
mit this taxation to stand would be permitting a taxing officer to re- 
verse a decision of the court and allow costs when the court had 
expressly declared that no costs should be allowed. 

It does not remove the difficulty to say, that there is a distinction 
between interlocutory and final costs. The objection to this allowance 
lies deeper than that It is that the taxing officer has no discretion to be 
exercised, he is not to say whether a party is to have costs or not. The 
court only can decide that matter. The case of Savage A Cowen v. 
Borrow, 4 How. 74, is an authority on this point. 

Again, there is another insuperable objection to the allowance of 
these costs, which would have prevented the court from allowing them 
if disposed ; and which may perhaps explain the u vacating and an- 
nulling" of the order granting costs. The statute does not permit such 
costs to be awarded. Even under the amended code, no more than ten 
dollars can be allowed. (§ 315.) And under the law, as it stood at 
the time of the decision, no costs could be allowed to the defendant on 
the motion, he being the moving partjl (Code of 1848, § 270.) In- 
deed, this very question was decided in the case as It is reported. (& 
How. 292.) 

It appears, however, from the opinion in that case, that the order was 
u to be silent on the subject of costs." But, in this respect, the order 
differs from the opinion, and of course the former must govern. The 
opinion also states that the defendant would be left " to tax the costs 
bf both motions in the event of his succeeding in the suit" This, how* 
ever, was not made a part of the decision of the motion ; and with all 
due respect to the learned court, I think it could not have been legally. 
When the statute declares in terms that no costs shall be allowed on a 
motion, the court has no more power to award the costs of the motion 
as final costs, than they have to allow them as interlocutory costs. If 
the costs could be taxed by items as final costs, the very evil which 
the Legislature designed to prevent would be increased. 

The motion must be granted and the sum of $54.93 struck out of the 
bill. Neither party can have costs of the motion. 
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SUPEEME COURT. 

Albert Conro and others agt Horace Gray, Port Henry Iron 

Co. and others. 

A corporation which shall for one year suspend its ordinary and lawful business, shall be 
deemed to have surrendered its franchises and shall be adjudged to be dissolved. (2 R. 
& 463-4, sections 38 and 56.) 

Where a corporation ceases to act and the president and principal stockholders assume to 
use the property as their own, there is no other remedy for the creditors but to file a bill 
(a complainant now,) and ask for a receiver. 

A receiver will be appointed, where there are no persons to take charge of the effecte of the 
company and preserve them for the benefit of the creditors and stockholders generally, (t 
Paige, 587 ;) also, where a fraud is shown in the defendant and the fund is in danger of 
being wasted or misapplied, (5 Simons, 485 ; 1 Barb. R 664 ; 1 Hopk. 429 ; 3 John. Ch. 
48 ;) also, to prevent the removal of the property beyond the jurisdiction of the court 

. The merits are not inquired into on a motion for a receiver. 

Where the president of a corporation, who was the principal stockholder, (six-sevenths,) as- 
signed the personal and a portion of the real estate to different assignees, in trust to pay 
his individual debts: Held, that he was guilty of a breach of trust and of a fraud upon the 
creditors of the company. And the assignees, by accepting the assignments, might be 
deemed parties to his breach of trust It is no answer to the appointment of a receiver 
in such a case, that the assignees are solvent and responsible. 

Schenectady General Term, Jan. 1849. — Paige, Willard and Hand, 
Justices. Appeal by the defendants Tuckerman and others from an 
order of Justice Willard appointing a receiver of the rents and profits 
of the real estate of the personal property of the Port Henry Iron Co. 

G. W. Morris, for appellants. 

Geo. A. Simmons, for the respondents. 

By the Court. Paige, Justice. — The plaintiffs allege in their bill 
that the personal property assigned by Horace Gray to Joseph Tucker- 
man, and the parcel of land called the Stone purchase, conveyed by 
Gray to Hooper, Bullard & Coffin, as assignees, belong to The Port 
Henry Iron Company ; that Tuckerman has taken possession of the 
personal property assigned to him, and ha& applied a part of the same, 
and threatens to apply the whole of the residue in payment of the in- 
dividual debts of Horace Gray, pursuant to the trusts of Gray's assign- 
ment to him. The plaintiffe also allege in their bill that Hooper, Bul- 
lard k Coffin claim to control the iron works, ore beds and other real 
estate, including the Stone purchase of The Port Henry Iron Co., for 
the uses of the assignment to them in payment of the individual debts 
of Horace Gray. 
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' It is also alleged in the bill, that the plaintiffs are creditors of the Port 
"Henry Iron Co. ; and that all the property of said company, including 
that assigned, is not more than sufficient to pay the debts of the com- 
pany. Horace Gray owned six-sevenths of the stock of the company, 
and was president thereof And the bill alleges, that he, from 1846 to 
1847, ran the iron works and carried on the business of the company 
under a lease at a nominal rent, but for the use and benefit of the cor* 
poration. Hooper, Bullard & Coffin reside in the state of Massachusetts. 
The plaintiffs allege in their bill and show by affidavits that the iron 
works and ore beds, during the pendency of the suit, ought to be used 
and operated for the advantage of all the parties interested therein. 

In answer to the application for a receiver, the defendants show, thai 
Tuckerman, Hooper, Bullard & Coffin are gentlemen in good credit, and 
of pecuniary responsibility, that the complainants are creditors at large 
only ; and they urge also, in opposition to the motion, that the bill does 
not allege the insolvency of the corporation. 

Upon a motion for a receiver, the merits axe not inquired into. Such 
motion relates only to the preservation of the property in controversy. 
(4 Wend 178.) 

Horace Gray, as president of the Port Henry Iron Co., was a trustee 
of the creditors of the company. His assignments of the property of 
the company in trust to pay his individual debts, was a breach of trust 
and a fraud on the creditors of the company. The property, if it be- 
longed to the company, was a trust fund for the payment of its credi* 
tors. And such creditors having claims on such fund for the payment 
of their debts, had a right, before proceeding to judgment and execution, 
to file a bill against the corporation and the assignees of Gray, to pre- 
vent a misapplication of the trust fund, and to secure its appropriation 
to its legitimate uses, viz. : the payment of the debts of the company. 
(Story's Eq., §§ 827, 835, 861 ; Innes v. Lansing, 7 Paige, 583.) And 
the court, to accomplish this object, may either appoint a receiver, or re- 
quire security for the due preservation and appropriation of the property. 

The bill in this case comes within the equity of the provisions of the 
Revised Statutes, in relation to proceedings against corporations in 
equity. (2 Rev. Stat. 463-4, sections 38 and 56.) A corporation which 
shall for one year suspend its ordinary and lawful business shall be 
deemed to have surrendered its franchises and shall be adjudged to be 
dissolved. 

In this case the corporation ceased to act and the president and prin- 
cipal stockholders assumed to use the property as their own, there was no 
other remedy for the creditors but to file this bill aid ask for a receiver. 
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Wliere there are no persons authorized to take charge of and conduct the 
affairs of a corporation, a receiver will be appointed to take charge of 
the effects of the company and preserve them for the benefit of the 
^editors and stockholders generally. {Lawrence v. Greenvrick Fire In- 
surance Oo., 1 Paige, 587.) And a receiver will be appointed, where 
a fraud is shown in the defendant, and the fund is in danger of being 
wasted or misapplied. (Podmore v. Gunning, 5 Simons, 485 ; 1 Barb. R, 
664 ; 1 Hopk. 429 ; 3 John. Ch. 48.) Here, there are no persons autho- 
rized to take charge of the property of the corporation ; and the presi- 
dent, by assigning the property, was guilty both of fraud and a breach 
-of trust A receiver also will be appointed to prevent the removal of 
property beyond the jurisdiction of the court There is danger of such 
removal, at least so far as respects the property assigned to the assignees 
in Massachusetts. (8 Paige, 877.) And a receiver will be appointed 
as against a defendant, who is out of the jurisdiction of the court (Gib- 
bons v. Mainwaring, 9 Simons, 77 ; Tanjvdi v. Irving 2 Buss. 149.) 

The defendants, by accepting the assignments from Horace Gray, may 
be deemed parties to his breach of trust And there is danger that they 
will misapply the property assigned, to the injury of the plaintiffe. 
Under the circumstances, die solvency of Tuckerman is no answer to 
the motion for a receiver as to him. And the non-residence of the 
pther assignees is a sufficient ground for the application as to them. 
. The order of Justice Willard, appointing a receiver, must be affirmed 
with costs. 



SUPEEME COURT. 

Samuel Ferguson agt Peter N. Bassett. 

It 8eem0 to be settled doctrine in this state, both at law and in equity, (as affirmed by the 
Court of Errors in the case of NicoU ctalv. NicoO, (16 Wend. 446, overruling the chan- 
cellor's decision in the same case,) that the attorney's lien for costs must yield to the equi- 
table right of set off; and that the latter claim in equity overrides the former. 

Queerer Whether, if the question could be considered an open one, satisfactory reasons 
might not be assigned against such a rule; as the King's Bench in England have long 
since done, and as all the courts of Westminster Ball have recently asserted by their 
judges assembled at Hilary Term, in 1832, and by adopting a rule to allow the attorney's 
lien in such cases, which is binding upon all the common law courts in England. (1 
DowL Fr. Cases, 196; 3 id. 638.) 
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If the right of setoff exists at the time of the assignment, the assignee takes, subject to all 
equitable as well as legal claims which might be urged against the assignor at the time of 
the assignment (1 Cow. 56 and 206; 4 Hill, 661.) And this right exists as against the 
attorney's lien for costs, although the attorney may be the assignee. (3 Paige, 365.) 

The right of set-off does not exist against a verdict merely. It is only in cases of judgments 
obtained. (10 Wend. 615 ; 6 Cow. 598 ; 4 Hill, 559.) A verdict is only prima facie evi- 
dence of the existence of a debt If the right to set-off does not exist against a verdict 
at the time of its assignment, it cannot arise afterwards when the judgment is entered. 
(4 Hill, 559; 2 Ed. Ch. R. 73.) 

Motion made and decided at Delaware Circuit) Nov. 18th, 1849. — This 
is a motion made to set off one judgment against another, and the motion 
is founded on affidavits from which the following facts appear : On the 
22d day of March, 1849, the plaintiff recovered a verdict against the de- 
fendant for $65, at the Delaware circuit held by me, and prior to which 
time, to wit, on the 1st day of October, 1847, one Allen H. Davis re- 
covered a judgment in the Supreme Court, against the said Samuel Fer- 
guson for $67.78, and which was recovered for the costs of defending a 
suit in that court, brought by Ferguson against him. On the 22d day 
of March, 1849, and immediately after the rendition of the verdict in 
this cause, the said Peter M. Bassett, for a valuable consideration, pur- 
chased and procured an assignment of the judgment in the suit of Allen 
H. Davis ads. Ferguson to him, the said Bassett, and immediately there- 
upon, and within a veTy few minutes after the rendition of said verdict, 
caused a written notice to be served upon Ferguson, stating that the 
judgment in the suit of Davis ads. Ferguson, had been assigned to him, 
Bassett, and that he should claim to set off the same against the ver- 
dict and judgment in this suit — and also served a similar notice upon 
Mr. Palmer, one of the attorneys for Ferguson, in the suit of Ferguson 
y. Bassett And it appears, from the affidavits before me, that these 
notices were served just as Ferguson had set down to the table in the 
Court house to execute an assignment of the said verdict of $55, to 
Messrs. Parker k Palmer, his attorneys, in said suit ; and it also appears 
that the verdict was assigned to the Messrs. Parker k Palmer on the 
same day, and just after the service of the aforesaid notices, for a valu- 
able consideration. It also appears that the said Ferguson was owing 
the Messrs. Parker k Palmer at the time, about $100, and that when the 
suit was commenced against the said Bassett on the 8th of January, 
1849, it was agreed by and between the said Ferguson and his attor- 
neys, that whatever verdict might be recovered in the suit, his attor- 
neys should have it to discharge this prior indebtedness of $100, and 
that said verdict was assigned to them accordingly ; and on the first day 

Vol. IV. 22 
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of August, 1849, the said Parker & Palmer entered up a judgment' 
upon the said verdict: Damages, $55.00; costs of suit, $62.80, making 
$117.60. 

J. A. HtJGHSTON, for Bassett. 
A. "Parker, for Ferguson. 

Mason, Justice. — In allowing a set-off of judgments, courts of law 
have proceeded upon the equity of the statute authorizing set-oils, and 
their power ponsists in the authority they hold over suitors in their 
courts. The doctrine of the common law courts was that suitors might 
ask the interference of courts of law in effecting a set-off not " ex debilo 
justitU" but ex gratia curie. {Simson v. Hart, 14 J. R 63.) And as 
these motions in the common law courts were addressed very much to 
the discretion of the courts, a refusal of the common law courts to direct 
a set-off was not considered as res adjudicata, so as to prevent a bill in 
chancery to compel the set-off (14 J. R 63.) Very different^ how- 
ever, has been the rule on a bill in chancery filed to obtain a set-off 
In such case there is no discretion. (Nicottv. Nicoll, 16 W. R 448.) 

The practice of allowing the attorney's lien for costs to prevail 
against the right of set-off, was not fully recognized in t^e common 
law courts in England. The King's Bench allowed the lien, and the 
Common Pleas refused it. The common law courts in this state, how- 
ever, have been uniform in their decisions, in disallowing the attorney's 
lien for costs, holding that the lien did not stand in the way of the 
right of the opposite party to have his set-off allowed. Such, at any 
rate, has been the uniform rule in the common law courts in this state, 
since the decision of the case of Porter v. Love, (8 J. R 457.) The uni- 
form doctrine of the cases has been, that the attorney's lien for costs is 
no bar to the right of set-off. (8 J. R 357; Boss v. Dole, 13 J. 307 ; 
Cooper v. Bigebw, 1 Cow. 206 ; The People v. K Y. Com. Pleas, 13 W. 
R649.) 

The doctrine of the Court of Chancery in this state was precisely the 
same up to the year 1829. Chancellor Kent, in the case of the Mohawk 
Bank v. Burrows, (6 J. Ch. R 317,) followed the doctrine of the com- 
mon law courts, and held that the attorney's or solicitor's lien for costs 
did not affect the equitable right of set-off between the parties. In the 
case of Bunker v. Vandenburgh, (1 Paige R 622,) Chancellor Walworth 
seems to have questioned, if not relaxed the rule somewhat ; and in the 
caeeo£ OridkyetaLy. Garrison etal., (4 Paige R 647,) the learned chancel- 
lor affirms the unqualified doctrine that the attorney's lien for costs is 
paramount to any claim of the adverse party to set off a judgment re- 



PRACTICE REPORTS. 171 

covered against the client in another suit And the chancellor steadily- 
adhered to this doctrine! in his court) up to 1886, when he was overruled 
by the Court for the Correction of Errors, on appeal taken to that court 
from his decision in the case of Nicoli et ai v. NicoU, (16 W. B. 446.) 
In this latter case the complainant held a judgment of upwards of 
$16,000 against the defendant, and the defendant had recovered a judg- 
ment for costs in an ejectment suit for $166.89, against the complainants, 
and the complainants filed their bill to compel a set-off of so much of 
their judgment as would satisfy the judgment against them. The chan- 
cellor held the attorney's lien to be paramount, and disallowed the set- 
off and the court of dernier resort, on appeal, overruled the chancellor 
and allowed the set-off— affirming the broad doctrine that the attorney's 
lien for costs must yield to the equitable right of set-off, and that the 
latter claim in equity overrides the former. 

This, therefore, seems to be the settled doctrine both at law and in 
equity in this state. I do not hesitate to say, was this an open question 
with us, th^tri could assign satisfactory reasons against such a rule, as 
the Bang's Bench in England has long since done, and as all of the courts 
of Westaiinster Hall have recently asserted. The judges of the common 
law courts in England, assembled in Hilary Term in 1882, and unani- 
mously agreed and adopted the rule to allow the attorney's lien in such 
.cases, and adopted a rule to that effect, binding upon all the common 
law courts in England. (1 Dowl. Pr. Cases, 196 ; 3 id. 688.) 

I do not consider, however, in view of the repeated adjudications of 
the courts of this state, that we are at liberty to discuss the sufficiency 
or insufficiency of the reasons of this doctrine. 

The only remaining question to be considered, therefore, is, whether the 
assignment of this verdict by the plaintiff Ferguson, before the entry of 
the judgment thereon, to the Messrs. Parker and Palmer, his attorneys 
in that suit, gives to them any higher or greater equities as assignees than 
they had before ; or whether in short, such assignment has the effect to 
deprive this defendant, Bassett, of his right of set-off. The general rule 
is well settled, that the assignee in such a case stands precisely in the 
situation as regards the right of set-off as his assignor stood at the time of 
the assignment. It has been repeatedly adjudged that where the equita- 
ble right to set off a judgment existed at the time of the assignment as 
against the attorney's lien for costs, that the same continued as against 
the assignee, and that too, although the attorney was the assignee. (8 
Paige R 365.) It can make no difference, therefore, with this case that 
the verdict was assigned to the Messrs. Parker and Palmer, if the right of 
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set-off existed at the time of the assignment, for it is well settled that the 
assignee takes subject to all equitable as well as legal claims which might 
be urged against the assignor at the time of the assignment. {Cooper v. 
Bigehw, 1 Cow. E. 56 and 206 ; 4 Hill's R. 561.) It becomes import- 
ant, then, to inquire whether there was a right of set-off existing in this 
case as against the assignor at the time of the assignment of this verdict. 
I am inclined to think that in the case under consideration that no right 
of set-off existed at the time of the assignment, for the reason that the 
plaintiff's claim against the defendant consisted in a verdict merely. In 
the case of Garrick v. Jones (2 Dowl Pr. Cases, 157,) the party moving 
had obtained a verdict which he moved to set off against a judgment in 
favor of his adversary, and the motion was denied on the sole ground 
that final judgment had not been obtained. This case was cited by 
Judge Cowen in the case of Graves v. Woodbury, (4 Hill R. 562,) with 
approbation, and the principle of the case affirmed by the court, and I 
do not hesitate to say, after a careful examination of the latter case that 
in my opinion it determines the right of set-off in this case against the 
defendant and in favor of the plaintiff. 

The right of set-off only exists in the cases of judgments obtained. 
(10 W. R. 615 ; 6 Cow. R. 598; 4 Hill R. 559.) It was held in the 
case of The people ex rel. Fry v. The Delaware Common Pleas, (6 Cow. 
598) that a judgment obtained by attachment in a Justice's Court with- 
out the defendant appearing there, cannot be set off on a motion, against 
a judgment in a court of record, for the reason that a judgment rendered 
upon attachment in such a case without being contested is only prima 
facie evidence of a debt, and is impeachable in an action upon it ; the 
court saying they may as well set off a bond or note, on motion, as 
such a judgment. 

The same may be said of the verdict of the jury in the case under con- 
sideration — it was only prima facie evidence of the debt like the judg- 
ment in the 6 Cow. R. supra. It was still open to the review of the 
whole trial by the court on the application of either parly, and might 
never pass iuto a judgment — and if the right of set-off did not exist at the 
time of the assignment it could not arise afterwards when the judgment 
was entered. (4 Hill R. 559 ; 2 Ed. Ch. R. 73.) I am of opinion that 
the assignment of the verdict carried with it the costs also ; but as the 
papers before me may not show the whole of the case, I will deny the 
plaintiff's motion to set off this judgment without prejudice to his rights 
to commence an action to compel this set-off, if he has any legal claim to 
make the set-off in this case. I must regard this as a motion addressed to 
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ihe discretion of the court ex gratia curie, and not a right which the 
party can claim ex debito justitie as he could have claimed, had he insti- 
tuted a plenary suit by summons and complaint to compel this setoff 
and I think where there is as much doubt as there is in this case, that 
the safer way is to deny the summary application bj^motion and turn 
the party over to his plenary suit if he desires further to contest it 
Motion denied without costs. 



SUPREME COURT. 
Truscutt agt. King et al. 

Costa of an appeal (or a unit) commenced in chancery prior to the first day of July, 1848, 
and decided since the passage of the amended code, must be taxed according to the fees 
allowed in chancery, under the old fee bilL The code (amended) has expressly excepted 
from its operation suits pending previous to the first day of July, 1848, (§§ 8, 471.) 

At chambers, Nov. 24. 1849. — In this case S. D. Van Schaack, Esq. 
presented for taxation a bill of costs made out according to the provi- 
sions of the code. 

A. Taber, Esq., opposed the taxation on the ground that the bill 
ought to have been according to the fees allowed in chancery previous 
to the code. The bill amounted to over $180. It was agreed that if 
made out under the Bevised Statutes it would be about $40 less. 

The bill was for costs of an appeal from a decree in chancery, made 
by the late Vice-Chancellor of the 8th circuit. The decree was affirm- 
ed at the last September general term in this district It was conceded 
that the appeal was brought before the code took effect 

Mr. Van Schaack insisted that the former fee bill was absolutely 
repealed, (§ 803 of code,) and that in all cases decided since the code 
took effect, the costs were to be allowed according to its provisions. 

Mr. Taber claimed that, by the provisions of the code, it was not ap- 
plicable in suits pending at the time it took effect. 

Parker, Justice. — The general rule undoubtedly is, that in the ab- 
sence of any statutory exception the costs would be governed by the 
statute (regulating costs) in force when judgment was rendered, although 
that statute was passed after the commencement of the suit But the 
code has expressly excepted from its operation suits pending prior to 
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the first day of July, 1848. (Code, §§ 8, 471.) By a snbeeqnent sta- 
tute, certain sections of the code are made applicable to " existing suits," 
tut those regulating " costs in civil actions " are not among the number. 
There is no doubt but this bill of costs should be made out accord- 
ing the late chancery fee bilL The case of (Holmes y. St. John, 2 Code 
•Hep. 46,) is not inconsistent with this view of the law. The question 
there presented was whether costs should be allowed under the code, or 
the amended code, the suit being commenced before the code was 
amended and decided afterwards ; and Mr. Justice Welles was clearly 
right in holding that in such case costs must be governed by the amend- 
ed code. The misapprehension of the point decided in that case has 
arisen from the too general language made use of by the reporter in his 
marginal note. The bill was withdrawn to be modified accordingly. • 



SUPKEME COURT. 
Seneca County Bank agt Lekan B. Garlinghouse and others. 

. An amended complaint may be served of course, at any time within twenty days after an 
amended answer is served, although more than twenty days may have elapsed from the 
service of the original answer and replication thereto. (Code, § 112.) The amended an- 
swer may cause a necessity for an amended complaint. 

An amended pleading takes the place of and supersedes the original 

Ontario Special Term, Dec. 1849. — The summons and complaint were 
served upon the defendant, September 10th, 1849. On the 29th of the 
same month, an answer was served upon the plaintiff's attorney, which 
required a reply. On the 2d day of October following, a reply was 
served. On the 22d of the same month, the defendants served an amend- 
ed answer, which also required a reply ; and on the 26th of the same 
month the plaintiff's attorney served an amended complaint. 

Upoipan affidavit showing these facts, a motion is now made, to set 
Aside the amended complaint upon the ground that the time within 
which the plaintiff had a right to amend the complaint, had expired. 

E. G. Lapham,^ the motion. 
B. Skaats, opposed. 

Welles, Justice. — By § 172 of the Code of Procedure, it is provided 
that " any pleading may be once amended by the party of course, without 
costs, and without prejudice to the proceedings already had, at any time 
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before the period for answering it shall expire, or within twenty days 
after the answer to such pleading shall be served. 

The defendant's counsel supposes the time within which the plaintiff 
had the right to amend the complaint of course, expired in twenty days 
after the service of the original complaint; for then the period for an- 
swering it expired ; or, at most, that the plaintiff's right to amend would 
expire in twenty days after the service of the original answer, which was 
on the 19th of October. 

I think, however, the plaintiff is regular. His amended complaint 
was served on the 26th of October, which was within twenty days after 
the service of the amended answer, which takes the place of the origi- 
nal. The latter is out of the case, being superseded by the amended an* 
swer, which is now to be regarded the only answer to the complaint. 
That was served on the 22d of October, and the, plaintiff had twenty 
days from that time in which to amend the complaint The plaintiff 
might not have wished to amend, if the original answer had been allow* 
ed to remain ; and it may be that an amended answer has created the* 
necessity of amending the complaint 

The motion is, therefore, denied. But as this is the first time the 
question has arisen under the code, that I am aware of) no costs are 
allowed. 

Ordered accordingly. 



SUPREME COURT. 
Levi Spear agt. Charles Cutter. 

Courts of equity will interfere by injunction to restrain waste or trespass, and to prevent in- 
jury to land, even where the title is in dispute and the right is doubtful, if the waste or 
trespass will be attended with irreparable mischief or from the irresponsibility of the de- 
fendant or otherwise, the plaintiff cannot obtain relief at law. Such interference is placed 
upon the ground of preventing irreparable mischief) and the destruction of the substance 
of the inheritance. 

An injunction was sustained where the plaintiff alleged that he was owner of the premises, 
that the defendant was committing waste by cutting down timber, Ac., which would be an 
irreparable injury, and that he was insolvent, notwithstanding the defendant was in pos- 
session as tenant, under a decision in summary proceedings to recover possession of land, 
by a county judge, which the plaintiff defended, but had carried by certiorari to the Su - 
preme Court for reversal, and which was pending and undetermined. 

Special Term, Washington County, Feb. 1849.— Demurrer to bill ; and 
motion to dissolve injunction founded on the bill alone* 
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The plaintiff alleges in his bill that he is the owner of lot No. 20, in 
Legg's Patent, that he and those under whom he claims, were in pos- 
session claiming title from 188S to 28th of April, 1846 ; that for four 
years previous to this latter date, L. Bates occupied the lot as his ten- 
ant ; that D. Bussell on the 11th of November, 1844, instituted sum- 
mary proceedings under the provisions of the Bevised Statutes in rela- 
tion to landlords and tenants, before a county judge of Essex county, 
to recover possession of the lot, and succeeded in dispossessing Bates ; 
that the plaintiff defended the suit. And the plaintiff further alleges in 
the bill that he has sued out a certiorari for the reversal of such pro- 
ceedings ; but that no argument or decision has been had of the suit in 
the Supreme Court And he further states in his bill, that he has been 
advised by his counsel that the affidavit on which summary proceed- 
ings were founded was not sufficient to give the county judge jurisdic- 
tion. The plaintiff further states that one-half of the lot is uncultivated, 
that its chief value consists in the timber standing and growing there- 
on ; that the defendant has committed waste, by cutting down large 
quantities of such timber, which is now lying on said lot ; and that un- 
less he is restrained, he will continue to cut down such timber, whereby 
irreparable injury will be done to the premises ; that the defendant is 
insolvent, &e. The plaintiff prays for an injunction staying further, 
waste, and restraining the defendant from removing or disposing of the 
timber already cut on the lot. 

Paige, Justice.— The defendant insists that as he is in possession claim- 
ing adversely to the plaintiff, and as the title is in dispute, an injunction 
bill to stay waste cannot be sustained. Storms v. Mann, 4 John. ch. 21, 
is cited in support of this proposition. In that case, the defendant had 
been in possession of the premises a long time, and was in possession jit 
the time of the filing of the bill — and the plaintiff had commenced an 
ejectment at law, and the defendant had joined issue with the plaintiff 
on the question of title, and the action was pending and undetermined. 
But in the bill in that case, there was no allegation of the insolvency of 
the defendant, or that the waste which the defendant was committing 
would be an irreparable injury to the premises. 

In this case, as appears from the bill, which is conceded by the demurrer 
to be true, the plaintiff is the owner of the premises in question, and, as 
such owner, was in quiet possession thereof from 1833 to the 11th Novem- 
ber, 1844, whenD. Eussell commenced summary proceedings for the re- 
covery of the possession ; that the defendant is committing waste by 
cutting down the standing timber, which will be an irreparable injury 
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to the land ; and that no remuneration for such injury can ever be re- 
covered from the defendant as he is wholly insolvent Unless, there- 
fore, the injunction is sustained, the plaintiff, in the event of his being 
restored to the possession by a writ of restitution, will be entirely re- 
mediless. If it was necessary at this time to pass upon the affidavit on 
which the summary proceedings were founded, I should have little hes- 
itation in pronouncing it insufficient to give the county judge jurisdic- 
tion. It Mis to show that the relation of landlord and tenant existed 
between Russell and Bates ; or even that Bates entered into possession 
under and by virtue of Russell's title. If the county judge did not ac- 
quire jurisdiction, the proceedings before him were entirely void ; and 
the plaintiff's tenant was improperly and legally dispossessed. But, 
for the purpose of disposing of the demurrer, or of the motion to dis- 
solve the injunction, I do not think it necessary to decide the question 
as to the sufficiency of the affidavit on which the summary proceedings 
were founded. 

Courts of Equity originally declined to interfere by restraining waste 
or trespass where the right was doubtful, or the defendant was in pos- 
session claiming by an adverse title. (4 John. Ch. 22 ; Story's Eq. Jut. 
sec. 918.) But such courts have gradually enlarged their jurisdiction in 
such cases, and now they interfere to prevent injury to land, even where 
the title is in dispute and the right is doubtful, if the waste or trespass 
will be attended with irreparable mischief, or from the irresponsibility of 
the defendant, or otherwise, the plaintiff cannot obtain relief at law. 
(Story's Eq. sec. 918 ; Hart v. Mayor, 3 Paige, 214 ; Winship v. Pitts, id. 
261 ; N. Y. Print & Ly. Est. v. Fitch, 1 Paige, 99 ; Metf. 137 ; Story's 
Eq. § 916 ; Hawley v. Clowes, 2 John. Ch. 121 ; Story's Eq. § 928, and 
note 2 ; Hawson v. Gardiner, 7 Ves. 310-11 ; Thoracis v. Oakley, 18 
Ves. 184 ; Livingston v. Livingston, 6 John. Ch. 497 ; Field v. Beau- 
mont, 1 Swans. 208.) The commission of waste of every kind, such as 
the cutting of timber, pulling down houses, working of mines, &c. is 
now a very frequent ground for the exercise of the jurisdiction of courts 
of equity, by restraining the waste, until the rights of the parties are 
determined. (Met. PI. 137 ; Livingston v. Livingston, 6 John. Ch. 499 
and 500, and cases cited by Chancellor Kent.) The interference by 
injunction in these cases is placed upon the ground of preventing irre- 
parable mischief and the destruction of the substance of the inheritance. 
In Livingston v. Livingston, 6 John. Ch. 497, Chancellor Kent held that 
injunctions will be granted to prevent trespasses as well as to stay 
waste, where the mischief will be irreparable, and to prevent a multi- 
plicity of suits. A court of equity will not sustain an injunction bill 

Vol. IV. 23 
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filed merely to prevent the removal of timber wrongfully cut, or for an 
account for waste already committed, as the plaintiff has an ample re- 
medy for such injury at law. But where the bill is filed to prevent 
future waste, and also to prevent the removal of timber already cut, or 
for an account for waste already committed, the court, to avoid multi- 
plicity of suits, will decree an account and satisfaction for what has 
been done, and where the mischief to the plaintiff will be irreparable, 
will also enjoin the defendant from removing the timber already cut 
( Watson v. Hunter, 5 John. Ch. 168.) 

In this case as the defendant is insolvent, the injury to the plaintiff 
will be irreparable, if the defendant is permitted to remove or dispose 
of the timber he has already cut on the premises in question. 

The plaintiff has no remedy under the Revised Statutes (vol. 2, 836, 
§ 18,) by an application to the Supreme Court for an order restraining 
the defendant from the commission of waste. He has commenced no 
action for the recovery of the premises in question, to bring himself 
within the 18th section of the title relative to waste. (2 R S. 886.) 

The motion to dissolve the injunction must be denied ; and the de- 
fendant's demurrer must be overruled, with leave to answer the bill in 
forty days after notice of the order overruling the demurrer, on pay- 
ment of costs. 



SUPREME COURT. 
James M. Kemp and John A. Fiske agt. Leonard Harding. 

To authorize the appointment of a receiver under § 298 of the code, the proceeding should 
be against the debtor, to reach his property generally; and should be upon notice to the 
debtor. 

Such an appointment is not authorized on an examination under § 294, of third persons as 
to property of the debtor in their hands. Under this section, notice of the proceedings 
may or may not be given to the debtor, in the discretion of the judge. 

In this proceeding (under § 294) there is no authority or provision for proceedings for the 
application of the property of the debtor to the payment of the judgment as is provided 
upon the return of an execution, and as is provided by the second paragraph of § 292. 
Neither is there any provision for an examination in this proceeding in relation to the pro- 
perty at large of the debtor. 

Onondaga General Term, Nov. 1849. — C. Gray, Pratt, Gridley and 
Allen, Justices. — This is an appeal by the defendant from an order made 
by a county judge under chapter 2, title 9, part 2, of the Code of Pro- 
cedure. The affidavit upon which the proceedings were instituted, stated 
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the recovery of a judgment in this court by the plaintiffs against the de- 
fendant, and the issuing of an execution thereon, which was unsatisfied, 
and that one Francis B. Morse had in his hands, notes and accounts of 
the defendant to the amount of several hundred dollars. Morse was 
thereupon summoned to appear before the judge to be examined con- 
cerning the notes and accounts in his possession belonging to the de- 
fendant, and upon his examination testified that as agent for his father, 
Charles D. Morse, he held notes and accounts which had belonged to 
the defendant, as security for a debt due from the defendant to Charles 
D. Morse. The attorney for the plaintiffs also testified as a witness, 
either upon the same or a subsequent occasion, that he. had applied to 
the defendant to secure the judgment by turning out notes and accounts 
against his customers, which he declined, for the reason that he wished 
to secure all New York creditors alike. The judge thereupon made an 
order enjoining the defendant from making any such or other disposi- 
tion of his property, and enjoining Francis B. Morse from transferring 
or making any other disposition of the notes and accounts in his hands, 
until a sufficient opportunity was given to the receiver appointed by 
said order to commence an action for the recovery thereof; and by the 
same order appointed a receiver of the property and effects of the de- 
fendant, and ordered him to appear and assign to such receiver, and or* 
dered the receiver to convert the property of the defendant into money, 
and apply the same in payment of the judgment, and thirty dollars for 
the costs of proceedings No notice of the proceedings was given to 
the defendant 

A. Bennett, for appellant 

W. J. Bacon, Jot respondents. 

By the Court, Allen, Justice. — The general design of the chapter 
under which this proceeding was had, although by no means new, is 
benign and well conceived, and if carried out by proper provisions in 
detail, would prove, in many cases, a desirable improvement upon former 
practice ; but the entire chapter is crude, imperfect and difficult of exe- 
cution, and will require important amendments before the full benefit 
of the design will be realized. But crude and imperfect as the act is, 
I think it cannot be held upon any fair construction to authorize the 
order in this case as against the defendant. 

The code has not in terms, and I think has not in spirit, altered 
the practice in the appointment of receivers, so far as notice to the 
party to be affected is concerned. By section 244, the court is authorized 
to appoint receivers " according to the present practice" — that is, the 
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practice of the Supreme Court in Equity, in force at the time of the 
adoption of the code, which was the same as that of the late Court of 
Chancery. By that practice, a receiver could not be appointed without 
notice to the party interested, except under peculiar circumstances, de- 
manding immediate action, to be made to appear by the papers upon 
which the application was made — (1 Paige, 17 ; 2 Paige, 438, 450 : 8 
Paige, 373, 481) — and in such cases the receiver was appointed for the 
protection of property pendente lite, and the order did not, as in this case, 
assume to make a final disposition of the property without a hearing of 
the parties. 

Section 298 authorizes the judge in a proceeding " supplementary to 
the execution," to appoint a receiver of the property of the judgment- 
debtor in the same manner as if the appointment was made by the court 
according to § 244. To authorize the appointment of a receiver under 
§ 298 : 1st. The proceeding should be against the debtor to reach his 
property generally, and not, as in this case, an examination, under 
§ 294, of third peAons as to property of the debtor in their hands — and 
2d. The debtor should have notice of the proceeding. If the debtor 
has absconded, or cannot for any reason be served with a summons, 
under the act, the remedy must be by complaint in the nature of a 
creditor's bill, in which the debtor may be proceeded against as an 
absentee. Doubtless the Legislature might provide for proceedings 
under the act against a debtor who was not to be found, analogous to 
the proceedings by action against absentees, and for the protection of 
property that may be discovered in the meantime, but the misfortune 
in this case is, they have not done so, and anxious as we may be to 
further the design of the Legislature to simplify all judicial proceedings, 
we cannot infringe upon the province of legislation. These appear to 
be then different proceedings, " supplementary to the execution" au- 
thorized by the code — two under § 292, and a third under § 294. The 
two first are intended to compel the application of the property of the 
debtor in payment of the judgment, and the last, to ascertain the exist- 
ence of property with a view to other and ulterior proceedings to com- 
pel its application. By § 292, the creditor may, upon the return of an 
execution unsatisfied, or secondly, upon the issuing of an execution and 
proof that the debtor has property which he unjustly refuses to apply 
towards the satisfaction of the judgment, have an order for the exami- 
nation of his debtor as to his property — and proceedings may be had 
in either case for the application of the property of the debtor towards 
the satisfaction of the j udgment. In proceedings under this section, the 
appointment of a receiver would be proper, and is contemplated by the 
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ad By § 294, upon the issuing or return of an execution against the 
debtor, the creditor may, upon proof that any person is indebted to or 
has in his possession property of the judgment debtor, have an order 
for the examination of such person concerning the same, and of such 
proceeding, notice may or may not be given to the debtor, in the discre- 
tion of the judge- In this proceeding there is no authority or provi- 
sion for proceedings for the application of the property of the debtor to 
the payment of the judgment, as is provided upon the return of an exe- 
cution and as is provided by the second paragraph of § 292. Neither is 
there any provision for an examination in this proceeding, in relation 
to the property at large of the debtor. The design of the section was 
probably to enable the creditor to ascertain the property of his debtor 
in the hands of third persons, with a view to proceeding directly 
against the debtor under some of the provisions of § 292, to compel its 
application to the satisfaction of the judgment. The appointment of a 
receiver is not warranted either by the terms or the exigencies of this 
section. From an authority founded upon an allegation that a third 
person has in his hands certain property of the judgment debtor, for 
the examination of such person concerning the same, the power to make 
a final order, affecting and finally disposing of all the property of the 
debtor without notice to him, cannot be enforced. 

So much of the order as enjoins the defendant and appoint* a re- 
ceiver, and directs the disposal and application of the property of the 
debtor, and awards costs to be paid out of his property, must be re- 
versed. As the case arises under a recent act, obscure in its provisions, 
no costs will be given upon the appeal. 



COURT OF APPEALS. 

Decisions — November Term, 1847 — at the City Hall in the city of New 

York. 

Abel French, Jr. plaintiff in error, v. Eobert D. Carhart, defend- 
ant in error. — Judgment reversed, venire de novo, hy tiie Supreme Court ; 
costs to abide the event John Van Buren, for plaintiff in error. M. 
T. Reynolds, for defendant in error. This was a case in which in- 
volved the construction of a deed, containing a clause by which it was 
made subject to a reservation in a former conveyance of the same 
premises between other parties. The action was for overflowing land, 
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situated upon a creek called the Normanskill, in Guilderland, Albany 
county, by means of a dam, &c. (Reported 1 Comstock, 96.) 

The Mohawk and Hudson Rail Road Company, plaintiffs in 
error, v. John Brown, defendant in error. — Judgment reversed, venire 
de novo by the Supreme Court, costs to abide the event M. T. Reynolds, 
for plaintiffs in error; A. Taber and Joshua A. Spencer, for defend- 
ant in error. This was an action of trespass on the case brought by 
Brown, the defendant in error, against the plaintiffs in error, for dam- 
ages which accrued in the loss and injury to the plaintiffs' property, 
consisting of buildings, tan-works, &c., by a flood in the Mohawk river 
and Mill creek at Schenectady, where the plaintiffs' property was situ- 
ated, and which he alleged was in consequence of the defendant's care- 
lessly, unskilfully, insufficiently and unsafely making, keeping, main- 
taining and continuing their rail road, embankment and bridge along 
and across Mill creek, above where plaintiffs 1 premises were situated. 
The cause was tried before Gridley, circuit judge, March 10, 1843, 
and a verdict rendered for plaintiff, Brown, for $5,807.41. The de- 
fendants moved the Supreme Court for a new trial on a case and bill 
of exceptions, which was denied — Bronson, chief justice, delivering 
the opinion of the court. The case is not reported in the Supreme 
Court or Court of Appeals. It was a question of evidence merely, in- 
cluding that of experts. 

Cornelius Van Giesen, plaintiff in erroT, v. James C. Fuller, de- 
fendant in error. — Judgment affirmed C. Tucker, for plaintiff in error ; 
H. R. Selden and A. Taber, for defendant in error. This was an 
action of ejectment, and the principal question was, the legality of a 
sale under a decree of foreclosure — the land lying in different counties. 
(Reported 4 Hill, 171.) Not reported in Court of Appeals. 

Erastus Corning and James Horner, plaintiff in error, v. James 
McCullough, defendant in error. — Judgment reversed, and judgment for 
the plaintiffs on the demurrer to the defendants second plea. N. Hill, Jr. 
and D. Burwell, for plaintiffs in error, J. C. Smith and John Van 
Buren, for defendant in error. The questions in this case were, in re- 
lation to the statute of limitations in suits against stockholders of a 
corporation sought to be charged individually, and the liability of 
stockholders. (Reported 1 Comstock, 47.) 

Abuah B. Curtis, plaintiff in error, v. Justus B. Jones, defendant 
in error. — Judgment affirmed in part and reversed in part, and neither 
party, as against the other, to have costs in this court M. T. REYNOLDS, for 
plaintiff in error; H. R. Selden, for defendant in error. This was an 
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addon of replevin, in the detinet, in which the defendant avowed the 
detention of the property as a mechanic having a lien thereon for the 
manufacturing. And the question arose on demurrer, as to the suffi- 
ciency of the plaintiff's plea in bar, setting up a special agreement be- 
tween them in answer to said avowry. (Beported 3 Denio, 590.) 

James Freeland and others, plaintiffs in error, v. James McCul- 
LOUGH, defendant in error. This cause was submitted, without argu- 
ment, to abide the event of the decision in the case of Corning <t Horner 
v. McOullough above mentioned. The same question being involved. 
Judgment reversed and judgment for the plaintiff on the demurrer to the de- 
fendants second plea. Geo. Bowman for plaintiffs in error, J. C. Smith, 
for defendant in error. 

William G. Wood, executor &c., plaintiff in error, v. George Weiant 
and others, defendants in error. — Judgment affirmed. H. S. Dodge, for 
plaintiff in error, A. Taber, for defendant in error. This was an action 
of trespass for cutting timber, &c. The question was mainly one of 
boundary. The question upon which judgment was affirmed, was, as to 
the sufficiency of the proof or acknowledgment of a deed offered to be 
read in evidence. (Beported 1 Comst. 77.) 

Elmer D. Jencks, plaintiff in error, v. Israel Smith, defendant in 
error. Judgment of the Supreme Court reversed, and that of t/ie Common 
Pleas affirmed. Henry G. Wheaton, for plaintiff in error, Wm. J. 
Hough, for defendant in error. This was an action of trespass, brought 
before a justice of the peace, by Smith against Jencks, for taking a 
quantity of hay, which Jencks claimed by virtue of a chattel mortgage. 
The questions were, as to the lien of the mortgage — being given upon 
the grass when growing. And whether the mortgage was properly 
executed. (Beported 1 Comst 90.) 

Sylvanus H. Henry, impleaded with Oliver B. Pierce, plaintiffe 
in error, v. The President of the Bank of Salina, defendants in 
error. Judgment affirmed. Wm. J. Hough, for plaintiff in error, N. 
Hill, Jr. and George F. Comstock, for defendants in error. This was 
an action of assumpsit brought by the Bank of Salina against Henry 
& Pierce upon a promissory note signed by Pierce as principal and 
Henry as surety, payable to the bank and not negotiable. The defence 
was usury. The question was, as to the privilege of the principal wit- 
ness, from testifying on the question of usury. (Beported 1 Comst. 83.) 

Henry Coggill, plaintiff in error, v. David Leavitt, President 
of the American Exchange Bank, defendant in error. — Judgment 
affirmed. v 
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This was an action of assumpsit brought by Coggill against the Ameri- 
can Exchange Bank, to recover back the money which he, as the drawee 
and acceptor, had paid to the bank as the holders of a bill of exchange, 
upon which the name of the payee had been forged. The question was, 
whether the endorsement by the payee (whose name was forged,) was 
necessary, in order to transfer a good title to the party discounting the 
paper, or to entitle such party to receive the money upon it. (Reported 
1 Comst. 113.) 

Samuel S. Doughty, plaintiff in error, v. Thomas Hope, defendent 
in error. — Judgment affirmed. A. Thompson, for plaintiff in error, R 
Mott, for defendant in error. This was an action of ejectment brought 
by Doughty against Hope, to recover possession of a house and lot 
situated in the 12th ward of the city of New York. The questions were 
in relation to the powers and proceedings of commissioners of estimate 
and assessment, in taking individual property for public improvement, 
&c. (Reported in 1 Comst. 79.) 

(To be continued.) 



The Court of Appeals, at their present January term (I860,) have 
decided that the dismissal of an appeal is such a judgment of the court, 
as authorizes a remittitur of the proceedings to the court below, under 
§ 12, of the code. 

The case of McFarland&gb. Watson, ante, 128, was alluded to as being 
incorrectly reported in that respect. 

Two cases were decided upon motion, at this term, both of which pre- 
sented the distinct point above mentioned ; and both arose in conse- 
quence of an order dismissing the appeal, entered under rule 7, of the 
court They will be reported in the next number. 
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SUPREME COURT. 
Ralph W. Gould and others agt Ogden N. Chapin and others. 

Section 125 of the code gives the court power to change the place of trial (in transitory ac- 
tions) in the cases provided by statute. Section 49 of the Judiciary Act of 1847, is the 
statute to which this section of the code refers (Lynch v. Mother, ante, page 86 ;) and pro- 
vides that the court may, in a proper case, order any issue of fact joined in a cause to be 
tried in any county other than that named in the declaration (or complaint) But such an 
order does not carry with it a change of the venue, (3 Howard's Pr. R. 71, 12 ; ante, page 
81 and 86.) Nor change the place for making motions in the cause. 

Section 401 of the code is a revision and substitute for § 61, of the Judiciary Act, (which 
required all motions to be made in the county in which the venue should be laid, or in an 
adjoining county,) and extends the territorial limits within which a motion may be made, 
to the entire district in which the action is triable. 

Motions are therefore properly made in a cause in the district (or an adjoining county) in 
which the venue is laid, although the cause may have been tried in another district, by 
an order of the court changing the place of trial. 

It seems that there is no statute under which the court can order an issue of law to be tried 
out of the county originally specified in the complaint, or that substituted under § 126 of 
the code. 

There being no guide or test by which to determine what is within § 308 of the code a dif- 
ficult or extraordinary case Ibr additional allowance, it seems that it is the safest practice 
to deny the allowance in «11 .doubtful cases, and to grant it only in those which, on account 
of their peculiarities or difficulties, plainly distinguish them from the great mass of liti- 
gated suits. (S{LL, Justice.) 

A referee's eertitoaUTthat " the investigation and trial of the cause involved difficult ques- 
tions of Jaw,-and which required and evidently received much examination and prepara- 
tion, on the part of the counsel of the respective parties," is not such evidence as to 
.authorize a court to make an additional allowance. The court must know what the facts 

J curt which constitute such difficulties. 

Monroe Special Term, Bee. 1849. — This is a motion on the part of the 
plaintiffs for an allowance in addition to costs, under section 308 of the 
code. 

The action was for the value of goods belonging to the plaintiffs, 
alleged to have been lost through the negligence of the defendants, 
who received them as common carriers for transportation from New 
York to Albany. 

The answer sets up that the defendants have not sufficient information 
as to the plaintiff's partnership, or as to the receipt by them of the pro- 
perty for transportation, to form a belief on the subject ; and puts the 
plaintiffs to the proof of these allegations. It denies that the property 
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was lost by the defendants' negligence. It also alleges if the goods 
were ever received by the defendants, they were safely transported to 
Albany, taken from the vessel in whioh they were brought and deli- 
vered into the defendants' possession as warehousemen, and while they 
held them as warehousemen, they were, without the defendants' fault 
or negligence, destroyed by fire. -It also alleges that the goods were 
directed to be forwarded west from Albany by a canal boat line, called 
the Atlantic line ; that the agents of that line were, after the arrival of 
the goods at Albany, notified that the goods were ready for delivery to 
them on payment of the defendants' charges, and that after such notice 
the goods were lost and destroyed by the act of God. 

The new matters set up in the answer were denied in the reply. This 
motion is made upon the pleadings, and an affidavit showing that the 
plaintiffs reside in Monroe county, and that county was designated in 
the complaint as the place of trial. That after issue joined, the place 
of trial was by an order of the court, upon the defendants' application 
and for the accemmodation of his witnesses, changed to the county of 
Albany, where the cause was tried before a referee : and upon a certi- 
ficate of the referee that " the investigation and trial of the cause in- 
volved difficult questions of law, and which required and evidently 
received much examination and preparation on the part of the counsel 
of the respective parties." There was a report for the plaintiffs of 
$552.94. 

The defendants' counsel read an affidavit made by the defendants' 
attorney, in which he denies that the cause was a difficult or extraordi- 
nary one ; alleges that the time occupied in the trial did not exceed 
two hours ; that the summing up on both sides occupied from two to 
three hours, and that the cause was decided by the referee within an 
hour after it was submitted to him. The affidavit also states that the 
referee's certificate was obtained ex parte, without any notice of an ap- 
plication for it to the defendants' attorney, but no objection was made 
to its being read on the motion. 

H. R Selden, for plaintiffs. 

J. W. DwiNNELLEj/w defendants. 

Sill, Justice. — Section 401 of the code provides that " motions must 
be made in the district in which the action is triable, or in a county 
adjoining that in which it is triable, except that where the action is 
triable in the first judicial district, the motion must be made therein." 

It is insisted by the defendants that within the meaning of this section, 
this cause is triable in Albany county, and it is preliminarily objected 
that this motion cannot be entertained in the seventh district. The 
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plaintiffe reside in Monroe county, and that county was specified in the 
complaint as the place of trial After issue joined on the application 
of the defendants, an order was made changing the place of trial to Al- 
bany county. 

By section 142, of the code, the plaintiff is required to specify in his 
complaint the county in which he desires the trial to be had ; and by 
section 125, in transitory actions the plaintiff, in designating the county, 
is limited to one in which a party to the suit resides, provided any of 
the parties reside in this state. In case these provisions of section 125 
are disregarded, and some other county than the residence of a party is 
designated in the complaint as the place of trial, section 126 entitles the 
defendant to have the venue changed to the proper county, provided 
he demands it before the time for answering expires. It will be seen 
that this is not a case where the order to change the place of trial could 
have been made under section 126, and it must, therefore, have been 
done under the authority reserved to the court in the latter clause of 
section 125, where it is said that the place of trial is subject to be 
changed by the courts in cases provided by statute. 

Section 49, of the Judiciary Act, is the statute applicable to such 
cases, and is the statute to which this clause of section 125 of the code 
refers, and the one under which the order in this case, changing the 
place of trial to Albany county, must have been made. {Lynch v. 
Mother, 4 Howard, 86.) 

It is to this section, therefore, that we are to look to determine the 
effect of the order in question. Section 49 of the Judiciary Act, pro- 
vides that the court may, in a proper case, order any issue of fact joined 
in a cause, to be tried in any county, other than that named in the de- 
claration or complaint. But such an order does not carry with it a 
change of the venue in the cause. (Barnard v. Wheeler ■, 3 Howard, 71, 
72 ; Beardsley v. Dickinson, 4 Howard, 81 ; and Lynch v. Mosher, above 
cited.) The effect of the order in this case, was to send the issue of 
feet to Albany county for trial ; and as a consequence, those proceed- 
ings in the cause, incidental to, and necessarily connected with the trial, 
went there also. But other proceedings were not affected by the order. 
The defendants' counsel contends that the order has the effect to change 
the venue and transfer the cause to Albany county ; or, in other words, 
the cause is to be regarded as though Albany county had been origi- 
nally designated as the place of trial. This is clearly not the case. I 
have already adverted to the distinction between a change of venue and 
a change of the place of trial under section 49, of the Judiciary Act, and 
referred to decisions showing that the venue in this cause still remains 
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in Monroe county. This distinction between the venue and place of trial 
was made important by the Judiciary Act, and was recognized and in- 
tended to be retained by the commissioners on practice, (see the first 
report, page, 128.) Under the Judiciary Act, a change of the place of 
trial, pursuant to section 49, did not change the place for making mo- 
tions in the cause. That act provided that all motions should be made 
in the county in which the venue in the suit should be laid, or in an ad- 
joining county, (§ 51.) Of this provision, the clause quoted above from 
section 401 of the code, is a revision and a substitute. This extends 
the territorial limits within the which the motion may be made, so as 
to embrace the entire district in which the action is triable. And it is 
plainthatBuchextensionwaBtheonlyobjectofH.erevirioB. Thelat- 
ter section, indeed, speaks of the district where the action is triable, and 
not that where the venue is laid. But this change in phraseology does 
not necessarily indicate a design to change the practice ; and this form 
of expression was adopted, not with a design to change the law, but it 
would seem to get rid of the word venue, which, inasmuch as it belongs 
to the vocabulary of technical legal language, it was thought advisable 
not to admit into the Code of Procedure. 

The position of the defendants' counsel is also inconsistent with the 
latter part of section 49, of the act of 1847. This provision requires in 
cases like the present that the clerk of the county where the trial takes 
place, shall certify the minutes and they shall be filed in the county 
where the issue is joined ; and the subsequent proceedings in the cause 
shall be had in that county as though the trial had taken place there. 
The county where the issue is joined, is of course that where the venue 
is laid, or in other words that specified in the complaint as the place of 
trial. (Rule 5, of 1847 ; Rule 3, of 1849.) Another consideration still, 
will show the impracticability of giving a general application to the 
views of the defendants' counsel on this point of practice. Issues of law 
and fact may now, as formerly, be joined in the same cause ; and the 
examination of an issue of law is declared to be a trial. (Code, § 252.) 
There is no statute under which the courts can order an issue of law to 
be tried out of the county originally specified in the complaint, or that 
substituted under section 126 of the code. And the cause must, for this 
purpose, be triable in the district where the venue is regardless of any 
order that changes the place for trying an issue of fact. I am satisfied 
that the district in which the action is triable, within the meaning of 
§ 401, is the district in which the venue is, and that this motion is pro- 
perly made in the seventh district, in which Monroe county lies. 
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The referee's certificate and the pleadings in the cause are relied on to 
show that this is a difficult case, or an extraordinary one, in which the 
plaintiff is entitled to an allowance in addition to costs. We have no 
guide or test by which to determine what is within section 808 of the 
code, a difficult or extraordinary case ; and as has been well remarked, 
there will be among the judges a great diversity of opinion, and as a 
consequence, no uniformity in the practice under this law. (Hall v. 
Prentice, 3 How. 328-9 ; Sachet v. Ball, 4 id. 71.) Such being the case, 
it is, in my opinion, the safest practice to deny the allowance in all 
doubtful cases, and to grant it only in those which, on account of their 
peculiarities or difficulties, plainly distinguish them from the great mass 
of litigated suits. From the pleadings, the present case does not appear 
to me to be singular in its character : and taken with the opposing affi- 
davits, I think it is shown to be one of a class very common in our 
courts. Every case where a defence is honestly interposed, and a re- 
covery seriously resisted, presents some difficulties, but it does not there- 
fore necessarily come within section 208. 

The referee's certificate (assuming that it may be properly used as the 
foundation of the motion) does not state what questions arose on the 
trial, nor what the questions of law were, which he deemed difficult 
ones. No one will, I think, contend that these questions are to be set- 
tled by the referee instead of the courts. The certificate states no fact 
upon which I can, for myself, form any opinion whether the case was 
a difficult one ; and I am not satisfied, from the papers before me, that 
it is one of that difficult and extraordinary character which entitles the 
plaintiffs to an allowance beyond the statutory costs. 

It was made a point also, on the argument of the motion, that the de- 
fence had been unreasonably and unfairly conducted. The plaintiffs 
claiming that, putting them to the proof of their partnership and of the 
delivery of the goods to the defendants for transportation, was evidence 
of unfairness. The refusal to admit the plaintiffs' partnership, does not ap- 
pear to me to give the defence this character. There is nothing showing 
that the defendants had the means of knowing how the fact was, and I 
can see no impropriety in thus requiring the plaintiffs to prove it. I 
was, upon the argument, strongly impressed with the idea that the putting 
the plaintiffs to the expense of getting witnesses from New York to prove 
the delivery of the goods, was unreasonable on the part of the defendants, 
and perhaps should subject them to the additional allowance asked for. 
On recurring to the complaint, I find that it sets out an inventory of goods, 
such as are usually bought for retail in a country store, containing about 
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fifty items, varying in value from sixty -three cents to $190. These 
goods were undoubtedly delivered to defendants in boxes, and it is not 
to be presumed that they were so well acquainted with the contents as 
to know whether the inventory contained in the complaint was-or was 
not correct They were not bound, in my opinion, to admit its accuracy ; 
and the refusal to do so cannot, therefore, be unfair or unreasonable. 

The motion must be denied ; but as the questions presented are to 
some extent new, and the practice on them unsettled, it is without costs. 



SUPREME COURT. 

Joseph H. Davis agt Mary S. R. Turner, Peter R Chevalier, 

William E. Hunt and Nicholas Swrrs. 

A person examined as a witness before a referee, in a proceeding supplementary to an exe- 
cution, in pursuance of §§ 295-300 of the code, is entitled to fees as a witness, as allowed 
by statute. (Laws of 1840, page 331, § 8.) 

The remedy of the witnesB for his fees is against the party calling him ; and it seems he is 
not bound to give evidence until his fees are paid. 

The 301st section of the code does not authorize an application to a judge, in behalf of a 
witness, for his fees, and a fixed sum in addition. 

It seems a person, not a party to the judgment, may be made a party to supplementary pro- 
ceedings. 

It seems, an action in the nature of a creditor's bill, against the judgment-debtor, and others 
colluding with him to defraud the creditor, may be commenced. 

An application for costs cannot be made in a proceeding supplementary to an execution 
until the proceeding has been brought to an end in favor of the party so applying. 

Before Willard, Justice, at chambers, Dec. 19, 1849. — On the 22d Oc- 
tober, 1849, proof was made before Willard, Justice, that execution had 
been issued to the sheriff of Saratoga county, upon a judgment in favor of 
the plaintiff against the three first named defendants (the judgment roll 
being filed in the Saratoga clerk's office, and two of the above defendants 
being non-residents of this state,) and against the same defendants to the 
sheriff of Schenectady county, where the defendant Chevalier resides, for 
$103.23, and that the executions remain in the hands of the said sheriff 
wholly unsatisfied, and that those defendants have property which they 
unjustly refuse to apply towards satisfaction of the said judgment ; and 
also that Nicholas Swits, residing in Schenectady, now has in his pos- 
session title deeds and other evidences of right and title of the said three 
defendants to said property,and that the said title deeds and other evidences 
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of such property were about to be removed out of this state ; whereupon 
the judge issued an order, requiring the said judgment debtors and the 
said Nicholas Swits, to appear before a referee, at a time and place 
therein appointed, and produce the said title deeds and other evidences 
of title of property, and that they be examined by said referee, con- 
cerning the property of the judgment debtors ; and that the referee in- 
quire whether the said debtors refuse to apply their property to said 
judgment, &c. &e. And the said order also restrained all the defend- 
ants from assigning or disposing of said deeds or evidences of title, or 
removing them from this state, and that the judgment debtors refrain 
from selling their property, &c. The order was drawn in the usual form 
of orders, under § 292 of the code. 

Swits, on a former day, appeared before the referee and was examined 
touching the matters mentioned in the order ; witnesses also were ex- 
amined before the referee. The proceedings are still pending before 
the referee and no report has yet been made by him. 

On a subsequent day, Bockes, in behalf of Swits, on an affidavit of 
the foregoing facts, applied to Willard, J., for an order on the plaintiff, 
to pay said Swits his fees and disbursements, for attending before the 
referee for examination, and also a fixed sum in addition, together with 
the costs of the motion. The judge made an order on the plaintiff to 
show cause why such order should not be made'; and Ellsworth, for 
the plaintiff, showed cause. He contended that no order could be made 
by the judge under § 301, until the proceedings were completed. 

Bockes contended that Swits was in reality, only a witness, with no 
interest in the matter. 

Willard, Justice. — If Swits was a mere witness and not a party to 
this proceeding, he is entitled to the same fees as any other witness, and 
no more ; and his remedy is by action against the party by whom he 
was called. The 801st section of the code does not authorize a judge 
to make any allowance, on the application of a witness. (Monell's 
Practice, 865.) The 295th section enacts that witnesses may be required 
to appear and testify on any proceeding, under that chapter, in the 
same manner as upon the trial of an issue ; and the act of 1840, p. 881, 
§ 8, prescribes the fees to which they are entitled. The Bevised Sta- 
tutes (2 R S. 400, § 42) direct the mode of serving a subpoena, and 
specify what fees in advance shall be tendered before the witness can be 
required to attend. If he appears without process he is not bound to 
be sworn and give evidence, till his fees are actually paid (8 Bl. 
Com. 869.) 

But I think Swits was a party, not indeed to the original action, but to 
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this supplementary proceeding. The code divides remedies into actions 
and special proceedings. (§ 1.) The proceedings supplementary to an 
execution (Code, § 292) are of the latter character. They are usually in- 
stituted by the judgment creditor against the judgment debtor; but other 
persons may, it is believed, be made parties. The name p&tm^.and de- 
fendant, is, by the 79th section, made applicable to parties to a civil action. 
But there must be parties to a special proceeding ; and there is nothing 
in the code which prohibits the calling of the complaining party by the 
name of plaintiff and the adverse party by that of defendant. 

This proceeding was reported by the commissioners on practice and 
pleading, as a substitute for a creditor's bill, and was supposed to be so 
plain as to require no explanation. (See 1st Report of Com. on Prac- 
tice and Pleading, 201.) 

There were two species of creditor's suits well known to the chancery 
practitioner. The first kind embraced suits brought for the administra- 
tion of assets, to reach property fraudulently disposed of, Ac. The bill 
in such cases was filed on the behalf of the complainant, and all others 
standing in similar relation, who might come in under such bill, and 
the decree to be made. It might be filed by simple contract creditors, 
and did not require a judgment to have been obtained. (2 Barb. Ch. 
Pr. 149.) The second kind, though existing before the Revised Sta- 
tutes, as was declared in Sadden v. Spader, (20 J. R. 554,) was regulated 
by those statutes, (2 R. S. 173.) It was an action given to a judgment 
creditor, who had exhausted his remedy at law, to obtain discovery and 
relief against the judgment debtor and any other persons having pro- 
perty or rights in action in trust for, or belonging to the debtor. It ena- 
bled the creditor to reach things in action, not tangible by common law 
execution, and to remove obstructions which fraud had interposed to 
its collection. 

Neither of these species of creditors' suits is abolished by the code. 
The first is substantially recognized by § 119 of the code ; and there caix 
be no doubt that the other may be adopted at the election of the creditor, 
but it must be conducted according to the existing system of pleadings 
and process. In cases where the sole object of the creditor is to examine 
the debtor, the proceedings authorized by the present code, will afford 
in general, an adequate remedy. But if the creditor wishes relief against 
a third person who has colluded with the debtor, this proceeding will be 
wholly ineffectual unless such person can be made a party. In such case 
an action in the nature of a creditor's bill may be resorted to, making all 
persons parties who have an interest in the controversy, accordingto §118. 
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But I incline to think that tinder the code of 1849, other persons be- 
sides the judgment debtor may be made a party to the proceedings sup- 
plementary to the execution. In the first report of the commissioners 
this does not seem to have been contemplated. 

The 266th section of the report authorized the judge " to allow to any 
party or witoeas so examined, hia travelling expenflea and a fixed sum in 

addition, not exceeding dollars, as costs. 7 ' As the creditor could 

not be examined, no costs could be allowed to him, under any circum- 
stances. The judgment debtor was entitled to his travelling expenses, 
and a fixed sum besides, which was left blank in the report, whether he 
succeeded or not. It was amended by the Legislature, and adopted in 
the code of 1848, in this form. " The judge may allow the judgment 
creditor, or to any party or witness so examined, his travelling expen- 
ses, and a fixed sum in addition, not exceeding thirty dollars as costs.'' 
Thus the judge was authorized to allow to the judgment creditor, as well 
as any other party or witness, his travelling expenses and a fixed sum 
besides. There was nothing to prevent a judgment creditor, residing 
in a remote part of the state, from instituting this proceeding before a 
judge residing at a fashionable watering-place, in the interior or on the 
seaboard, and to charge his travelling expenses and the like, for his wit- 
nesses. It was not stated when, or under what circumstances, these 
allowances should be made, or by whom they should be paid, or out of 
what fund. 

Some of these objections are obviated in the amended code of 1849. 
Section SOI, which is a substitute for the former section 256, reads thus: 
" The judge may allow to any judgment creditor, or to any party so ex- 
amined, whether a party to the action or not, witness-fees and disburse- 
ments, and a fixed sum in addition, not exceeding thirty dollars, as 
costs." Fees and disbursements are well understood in the law. They 
embrace the fees paid to the referees and to witnesses, the sums paid to 
clerks for copies of records and the like, (see code, § 311 to 813, and the 
fee bill of 1830, 2 R S. 621 to 650 ; Session Laws of 1840, p. 881, § 8.) 
Clearly, the Legislature did not intend that the judge should allow to a 
witness his disbursements and thirty dollars besides. The amended 
code, doubtless, intended to leave the witnesses' fees to be provided for 
under the general law, and to allow the prevailing party to recover the 
witnesses' fees and other disbursements, and a fixed sum in addition, not 
exceeding thirty dolours, as his costs. 

If this be the true construction, the judge may, when the proceeding is 
brought to a close, allow to the judgment creditor, if he be the prevailing 
party, the fees he has been liable to pay to his witnesses and the referee, 

Vol. IV. 25 
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and his disbursements for exemplifications of records, serving subpoenas, 
and the like, and a fixed sum besides, not exceeding thirty dollars, as 
his costs. This latter sum was probably intended to cover the whole 
expense paid to his attorney in conducting the proceedings. 

But suppose the judgment creditor fails, and the judge dismisses the 
proceedings ; certainly he should not then be entitled to costs, but jus- 
tice would seem to require that he should pay costs. Then the other 
branch of the section comes into operation : the judge may allow to any 
party so examined, whether a party to the action or not, his witnesses' fees 
and disbursements, and a fixed sum in addition, not exceeding thirty 
dollars, as his costs. Here is a direct implication that there may be a 
party to this proceeding, who is not a party to the original action ; and 
he is placed on the same footing as to costs, with the original party to 
the action. This is in conformity to the practice in creditors' bills, 
where persons, other than the judgment debtor were made parties. 

There is nothing in sections 294 and 297 in conflict with this view of 
the matter. On the contrary, it will sometimes be a protection of the 
party indebted to a judgment debtor to be made a party. The order 
of the judge requiring him to pay to the judgment creditor, will be a 
part of the record of the proceeding, and will afford him a permanent 
voucher of the validity of his payment. If the person alleged to have 
property of the judgment debtor, or to be indebted to him claims an in- 
terest in the property, adverse to him, or denies the debt, such interest 
or debt must be recoverable only in an action against such person or 
corporation by the receiver; but the judge may, by order, forbid a trans- 
fer or other disposition of such property or interest, till a sufficient op- 
portunity be given to the receiver to commence the action, and prose- 
cute the same to judgment and execution, (Code, § 299.) The was the 
usual course under creditors' bills before the code. (See 1 Barb. Ck Pr. 
659.) The Court of Chancery never appointed a receiver unless a cause 
was depending, except in cases of idiots and lunatics, with respect to 
whom the jurisdiction was a peculiar one. (1 Atk. 489 ; 2 ib. 315.) 
The 299th section has thus enlarged the power of a single judge, and 
allowed the appointment of a receiver, in a special proceeding. 

It was not necessary that every person indebted to the judgment debtor, 
should be made a party to a creditor's bill ; nor is it necessary that eveiy 
person indebted to a judgment debtor should be made a party, under the 
proceedings now under consideration. All that is meant to be decided is, 
that cases may arise in which a person, other than the judgment debtor, 
mctybe made a party. The creditor will, in general, be cautious not wn- 
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necessarily to make a man a party, lest he be compelled to pay costs to 
such party. 

If, then, Swits was a party, other than a witness, it remains to be 
considered in what stage of the proceedings he is entitled to move for 
costs. The code is silent on this point ; but in conformity to the analo- 
gy of the law in other cases, he cannot move until the proceeding is 
brought to a close as to him, and has terminated in his favor. Costs are 
never granted on a motion, until the motion is decided, nor in an action 
until judgment. (See Code, § 303 to 322.) 

Whether Swits was rightfully made a party, or not, it is unnecessary 
now to determine. His name was inserted in the title of the proceed- 
ings ; he was charged with acts prejudicial to the plaintiff ; and relief 
was sought against him. All these are indications that he was treated 
as a party. 

The motion is prematurely made, but as the question is new, it must 
be denied without costs and without prejudice. 



John E. Boice agt. Mary S. E. Turner et al. 

This case is exactly like the preceding, and must be decided the same 
way. 



COUKT OF APPEALS. 

Abraham Wagener, ex'r of John Supplee, Respondent, agt. Gilbert 

R. Reiley and others, Appellants. 

An order of the Supreme Court reversing a final decree of a surrogate in a proceeding for an 
account, and directing the proceedings to be remitted to the surrogate with instructions! 
Ac. is an appealable order to this court 

September Term, 1849. — The surrogate made a final decree in a pro- 
ceeding for an account. On appeal, the Supreme Court, at general term, 
reversed the decree, and directed the proceedings to be remitted to the 
surrogate, with instructions to proceed and settle the accounts of the 
executor upon certain specified principles. From the decree of the 
Supreme Court, Reiley and others appealed to this court. 

S. H. Welles, for the respondent, moved to dismiss the appeal, on the 
ground that the decree of the Supreme Court was not final, (Code, § 11, 
245,) bcause an account was to be taken before the surrogate. 
G. F. Comstock, for appellants. 

The Court held that it was a case for an appeal, and denied the motion. 
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SUPREME COURT. 
George Belding agt. Isaac Conklin. 

The necessary disbursements and fees of officers dBowed by law, under the code, cannot be re- 
covered by the prevailing party, where he is not allowed to recover costs. 

Held, that all the sections referring to this subject, are consistent with the doctrine that costs ^ 
as the term is used in the code, are composed, 1st Of the certain sums allowed in lieu of 
lawyers' fees. 2d. Of the fees of officers. 3d. Disbursements — such as postages, witnes- 
ses' fees, printing bills, Ac. — Babculo, Justice, 

In an action for slander, where the plaintiff recovered but six cents damages, held, that he 
was not entitled to recover, under the code, the necessary disbursements and fees of officers, 
but only six cents costs. 

[It will be seen that the decision hi this case is directly adverse to the one in Taylor and wife 
agt Gardner, ante, page 67, and Newton agt Sweet et al ante, page 134.] 

Dutchess Special Term, Ike. 1849. — This was an action of slander, 
tried at the Dutchess circuit, in October, 1849. A verdict was render- 
ed for the plaintiff of six cents. In entering up the judgment, the clerk 
inserted the plaintiff's disbursements and officer's fees, to the amount of 
$77. 12. The defendant now moves to strike out this allowance upon 
the ground that it is not allowable under the code. 

S. Dean, for defendant. 
Wm. Eno, for plaintiff. 

Barculo, Justice. — It is admitted that under the former statutes the 
term " costs " embraced the fees of attorney and counsel and of all offi- 
cers, as well as the disbursements allowed by law. It is also conceded, 
that under the former practice the plaintiff in this case could only re- 
cover six cents costs, and could not recover the fees of officers and dis- 
bursements allowed by the clerk. 

The reason that the law did not allow any more costs than damages 
in such cases, seems to have been, that the plaintiff did not show him- 
self to be sufficiently in the right, to be entitled to recover his expenses 
from the opposite party. The propriety of the suit was supposed to be 
evidenced by the amount of the verdict If the jury gave damages to 
the amount of fifty dollars, the action was deemed. meritorious, and full 
costs were awarded. If the verdict was less than fifty dollars, the 
plaintiff could recover no more costs than damages ; and was only ex- 
cused from the payment of costs, by the cause of action being beyond 
the jurisdiction of a justice's court 

But it is contended, on the part of the plaintiff, that the code has intro- 
duced a new rule, and affixed a new meaning to the term " oosts." It 



PRACTICE REPORTS. 197 

becomes necessary, therefore, to look carefully into this act in order to 
ascertain whether the Legislature have really made an innovation which 
involves the inconsistency and injustice of denying to the plaintiff the 
small sum allowed in the place of attorney and counsel fees, and giving 
him the larger sum of disbursements. 

The law on this subject is found in title X. of the code, entitled " of 
the costs in civil actions. The first section (§ 303) repeals the former 
statutes regulating the fees of attorneys, solicitors and counsel, and in 
lieu thereof provides that " there may be allowed to the prevailing 
party, upon the judgment, certain sums by way of indemnity for his 
expenses in the action ; which allowances are in this act termed costs." 
It is proper here to remark that the object of this allowance, termed 
costs, is to indemnify the party for his expenses, which consist quite as 
much of the fees of witnesses and officers, as of lawyers ; and it would 
be passing strange if the Legislature should deem the charges of law- 
yers entitled to special protection. Again these costs are to be allowed 
to the prevailing party, that is the party who prosecutes a meritorious 
action, or defends successfully. 

But it is said that this section gives a new definition to the word costs, 
which runs through the code. I do not so understand it. There is 
nothing in the language which necessarily excludes the fees of officers 
and disbursements from the term costs, generally. Let us suppose that, 
in fixing the fees of referees at three dollars a day, the Legislature had 
added, " which allowance is in this act termed costs :" would this phrase 
have been equivalent to declaring that nothing else should be termed costs f 
Clearly not The fees of every officer, spoken of severally, are properly 
called costs; and when they are all collected together they constitute a 
bill of costs. And I apprehend that the framers of the section in ques- 
tion did not mean to restrict the word costs generally to the allowance for 
attorneys', solicitors' and counsel fees, but merely intended to affix that 
meaning for the purposes of brevity and precision in adjusting the rates 
of allowance made in section 307. Indeed, it is quite manifest that the 
only sections in the whole title in which the term is used in a limited 
sense, are sections 307 and 311. In all the other sections it is used in 
its ordinary comprehensive sense, defined by "Webster to be " the sum 
fixed by law or allowed by the court for charges of a suit awarded 
against a party losing in favor of the party prevailing." 

Thus in section 304, there is nothing that indicates an intention to 
restrict the term : but the contrary is evinced by the provision that in 
certain cases " no costs other than disbursements shall be allowed." The 
whole of this section is very nearly a transcript of the former acts, and 
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I am unable to discover any intention on the part of the law-makers to 
alter its construction. I have no doubt that when provision was made, 
giving costs to the plaintiff in an action to recover real property, &c, the 
code-makers intended to embrace the fees of officers and disbursements 
to the same extent as was allowed under a similar section of the Eevised 
Statutes. And I am just as well satisfied that, in enacting that the 
plaintiff should recover no more costs than damages in an action of 
slander, if he recovers less than fifty dollars, reference was had to the 
existing rule : and that it was intended to allow no more costs of any 
kind than damages, and that it was never contemplated that, in addi- 
tion to a gross sum as costs, and equal in amount to the verdict, there 
should be allowed a large sum as fees of officers and disbursements. 

In the next section, which declares that costs shall be allowed of course 
to the defendant, unless the plaintiff be entitled to them, the term is 
obviously used in a general and not in a restricted sense ; and includos 
disbursements and fees of officers. For, otherwise, it might, in many 
cases, be doubtful which party should recover disbursements, Ac. For 
instance, in an action to recover money, if the plaintiff recover a sum 
less than fifty dollars, the defendant is entitled to costs. But, if costs 
are limited to the fixed sum given in lieu of attorney and counsel fees, 
which party is to recover disbursements and fees of officers ? The plaintiff 
prevails perhaps to the extent of forty-nine dollars ; and if it is true, as has 
been said, that it matters not to what extent he prevails, if he prevail 
at all, he is entitled to his disbursements, &c., then it might follow, that 
the defendant would be entitled to recover costs and the plaintiff re- 
cover disbursements, &c. ; which is an absurdity hardly to be presumed. 
The only mode of escaping this dilemma is to say that the prevailing 
party is the party entitled to full costs } which, as I shall hereafter show, 
is entirely inconsistent with the doctrine that disbursements follow a 
recovery of six cents in an action of slander. 

So in section 806, which makes costs discretionary in certain cases, 
the word is manifestly used in its ordinary sense. 

Section 307 is one of those in which its meaning is limited. The 
true sense of that section may be thus expressed. " When full costs 
are allowed, the sum fixed as an indemnity for the expenses of employ- 
ing legal aid, shall be as follows." 

Section 310 directs the clerk to add the interest on a verdict for mo- 
ney to the costs of party entitled thereto. I think there can be no 
doubt that the word costs here refers to the bill of costs, and not to the 
gross allowance. 
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We now come to section 811, upon the construction of which this 
question depends. It provides that " the clerk shall insert in the entry 
of judgment, on the application of the prevailing party ^ upon two days' 
notice to the other, the sum of the charges for costs, as above provided, 
and the necessary disbursements and fees of officers allowed by law, 
including the compensation of referees and the expense of printing the 
papers upon any appeal." 

This language, it is contended, secures to the plaintiff his disbursements, 
Ac. in this case. Its meaning obviously turns mainly upon the inter- 
pretation put upon the phrase prevailing party. This phrase can only 
mean the party entitled to the allowances " above provided " in section 
807. In other words, it refers to the party entitled to full costs. It cannot 
mean the party who prevails upon the verdict, unless he prevails so as 
to be entitled to full costs. For, as before stated, a party recovering 
forty-nine dollars in an action for the recovery of money, is the pre- 
vailing party upon the verdict, but not as to costs. The defendant is 
the real prevailing party, because he is entitled to costs ; and conse- 
quently he, and not the plaintiff, is entitled to recover his disbursements 
and fees of officers. 

But let us illustrate this a little further. We will suppose that section 
311 has been omitted. The law would then have stood substantially as 
it did before, with the exception of the fixed allowances given by section 
807 instead of lawyers' fees. The costs would then have to be taxed by 
a taxing officer, under the same rules and principles as formerly governed. 
No one would have pretended that any change had been made in respect 
to the allowance of disbursements, &c. ; nor would any one have claimed 
that they could be recovered by a party not entitled to full costs. 

Now, the whole object of section 811 was to substitute the clerk in the 
place of the taxing officer. The clerk is now to fix the amount of costs ; 
and although the word too; is no longer used, the substance of the duty 
remains the same as before. In order to make this duty plain, the code 
specifies the items of costs to be allowed by him to the prevailing party. 
He is to take the gross sum of charges given by section 807, to which 
he is to add the per centage, if any is allowed, the fees of officers accord- 
ing to the services performed ; the fees of referees, if any, the fees of 
witnesses and other disbursements^ as they appear by the affidavits pro- 
duced. These all added together constitute the bill of costs. 

It is a perversion of language to say that because the clerk is directed 
to insert the sum of the charges for costs, as before provided, and the dis- 
bursements, &c., therefore these latter are not costs. With equal propriety 
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might it have been said, under the old statute, that sheriff's and clerk's 
fees, taxed in with the attorney's allowance of ten dollars on a judg- 
ment by default were not costs. 

Section 315 authorizes the court to award costs on a motion not ex- 
ceeding ten dollars. Can it be supposed that this sum is not to include 
disbursements ? Can it be contended that, when such costs are entered 
into a final judgment, the clerk can add thereto the postages and clerk's 
fees on the motion ? 

Again, section 316 renders a guardian responsible for the costs which 
may be adj udged against an infant plaintiff. Are we to say that the term 
is here used in a restricted sense, so that he is only liable for the trifling 
sum fixed as an indemnity for lawyers' fees ? 

And in regard to sections 317, 318, 319, 820 and 821, which provide 
for costs against executors — costs of special proceedings brought into 
this court by appeal — costs in actions prosecuted in the name of the 
people — and for costs against the assignee of a cause of action ; it is quite 
clear that the word costs is used in its broad sense, and includes all fees 
and disbursements. Any othej construction would make mere nonsense 
of all of these sections. 

Numerous other provisions of the code, in regard to the undertakings 
to be given in various stages of an action, to pay the costs which may 
be awarded against the principal, would be substantially annulled, by 
affixing the new interpretation to^the term costs. 

I am not prepared to believe-tiiat the Legislature could have intended 
or expressed so great an absurdity. Nor do I deem it our duty to en- 
deavor to force such a construction upon ambiguous language, against 
manifest justice as well as the settled practice. 

My attention has been praticularly called to the case of Taylor v. 
Oardner y 4 How. 67, and Newton v. Sweet, 4 How. 134. But after 
having carefully looked through them, I am unable to discover any sound 
principle upon which those provisions can be sustained. In the latter 
case, the learned justice concedes that such a construction as he adopts 
seems to be inconsistent with numerous provisions of the code ; but he 
claims that " there are other provisions, such as the 301st and 371st sec- 
tions, which plainly recognize the distinction between allowances for costs 
and fees for-disbursements." In regard to both these sections, I must 
say, that I think that they are more consistent with the meaning here 
given to the term costs, than with the view taken by the learned justice. 
Section 801 authorizes the judge in certain cases to "allow to the judg- 
ment creditor or to any party so examined, whether a party to the action 
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or not, witnesses' fees and disbursements, and a fixed sum in addition, 
not exceeding thirty dollars, as costs." Now it may be remarked, in 
the first place, that it is not absolutely certain that the last two words 
of this section do not refer, as well to the witnesses' fees and disburse- 
ments, as to the fixed sum of thirty dollars. But supposing it to refer 
exclusively to the latter, does it exclude the idea that witnesses' fees 
and disbursements are also oasts. I think not On the contrary it is 
quite consistent, in my judgment, to say that a fixed sum should be al- 
lowed as costs, and the witnesses' fees and disbursements in addition, 
also, as costs. This is merely describing what kinds or items of costs 
are allowable in such cases. 

Section 871 declares that " the following fees and costs, and no other, 
except fees of officers, shall be allowed on appeals," to a county court 
So far from this section drawing a " distinction" between costs and fees, 
it seems to me clearly to recognize the fees of officers as costs. The very 
exception shows that what follows is of the syne nature as that which 
precedes. One item of costs, howevei^pMjpQ^fen, is not allowed, 
viz., disbursements. 

These sections are all consisteiyPy|JFEhe d^gttfAfr&t costs, as the 
term is used in the code, are com] 

1. Of the certain sums allowed 

2. Of the fees of officers : 
8. Disbursements, such as poetage^feiMIes sgj' jjg fi, printing bills, &c. 
In the first part of section 871, the pWUmng^arty is allowed the 

first and second of these items of costs, but disallowed the third. But 
in a subsequent clause, where the court is permitted to award an amount 
not exceeding ten dollars, the term includes off the kinds of costs : and 
the clause does not authorize the awarding of ten dollars as a substitute 
for lawyers' fees, and also the fees of officers and disbursements in ad- 
dition thereto. 

1 am fully sensible of the inconveniences arising from conflicting decis- 
ions in the different branches of this court But greater evils must flow, 
in my opinion, from adhering to a decision which essentially changes the 
meaning of a term so frequently used in the law. I feel at liberty, there- 
fore, to adopt what I consider the true interpretation of this statute. 

I may add that on consultation with my brethren of this district, 
since writing the foregoing, I have reason to believe that they concur 
in this view of the law. Justice McCoun has recently decided the same 
question in Westchester, accordingly. 

The disbursements and fees of officers cannot, therefore, be allowed; 

and the motion to strike them out is granted, without costs of motion. 
Vol. IV. 26 
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SUPEEME COURT. 
Ira Bentley vs. Wm. L. Jones and Ira Allen. 

An allegation in a pleading that a party to an action is not the real party in interest, is bad 
upon demurrer ; for the reason that the allegation does not involve a traversable fact, but 
merely a conclusion of law. 

Held, that this principle was applicable to an allegation in the plaintiff's reply, which was 
as follows : "but (he plaintiff denies that (he said Zebuion Jones has any interest whatever in 
(he premises mentioned in (he complaint in (his action." Which was demurred to by the de- 
fendant, on the ground that the reply did not show how Zebuion Jones became divested 
of his interest acquired by virtue of a certain deed, Ac., and having an interest, he was a 
necessary party, Ac. The demurrer held to be well taken. 

Rensselaer Circuit, Dec. 1849. — Demurrer to the plaintiff's reply to the 
answer of the defendant Ira Allen. The following facts appear from 
the pleadings. The plaintiff and Silas L. Jones, being the owners as 
tenants in common of the premises described in the complaint : on the 
11th day of October, 1843, executed a mortgage upon the premises to 
David Buel, Jr., to secure the payment of $400. The mortgage was 
assigned on the 1st day of May, 1847, to Porter G. Dennison, and on 
the 9th day of April, 1849, to the defendant William L. Jones. On 
the 4th of April, 1848, the plaintiff filed his bill against Silas L. Jones, 
for the purpose of haying a partition of the premises, and also for the 
purpose of charging the share of Silas L. Jones in the premises with the 
payment of the mortgage ; alleging in the bill that the mortgage was 
given for the benefit of Jones, as the principal debtor therein, and that 
the plaintiff executed the mortgage as security for Jones. A decree 
was made in that suit on the 3d of April, 1849, confirming the report 
of commissioners appointed to make partition whereby a portion of the 
premises was allotted to Silas L. Jones, and the residue to the plaintiff 
By the terms of the decree, the portion allotted to Jones was charged 
with the payment of the mortgage. No notice of the pendency of the 
suit for partition was filed until the 13th of March, 1849. The notice 
then filed stated that the bill had been filed for the purpose of obtain- 
ing a partition and division of the premises therein described among 
the owners thereof, according to their several and respective rights and 
interests therein. 

On the 14th of September, 1848, Silas L. Jones and his wife conveyed 
to Zebuion Jones the equal undivided half of that part of the premises 
which, in the partition subsequently made, was allotted to the plaintiff. 
The deed was recorded on the 2d day of October, 1848. 
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On the 6th of September, 1848, Silas L. Jones and his wife conveyed 
to the defendant, Allen, the undivided half of that portion of the mort- 
gaged premises, which, in the partition, was allotted to Silas L. Jones. 
This deed was also recorded on the 2d day of October, 1848. 

William L. Jones, as assignee of the mortgage, commenced proceed- 
ings by advertisement under the statute for the foreclosure of the mort- 
gage, prior to the commencement of this suit, which was on the 8th 
day of June, 1849. It is alleged in the complaint that Allen, when he 
purchased of Silas L. Jones, assumed the payment of the mortgage as 
a part of the consideration to be paid by him and the plaintiff claims, 
that upon any sale which may be necessary to satisfy the mortgage, 
the portion of the mortgaged premises conveyed to Allen, be first sold, 
and next, that the other half of the same premises be sold. 

The defendant, Allen, in his answer, alleges that " at the time of com- 
mencing this action, Zebulon Jones teas, and that he siill is, the owner in fee 
of an equal undivided half of that portion of the mortgaged premises allotted 
to the plaintiff by the decree in partition ; and that he is, and was, from the 
date and delivery of the deed to him by Silas L. Jones, united in in- 
terest with the defendant, Allen, and the owners of the land covered 
by the mortgage, in respect to the mortgage and its liquidation and 
payment out of the lands covered thereby ; that " with the said Zebu- 
lon Jones, if at all, joined as defendant and not without such joinder, 
the defendant, Allen,- is liable." 

It is also denied that the defendant, Allen, undertook, promised or 
agreed to pay off or satisfy the mortgage, or any part of it, as a part of 
the consideration of his purchase. The other statements in the answer 
are not material to the question presented by the demurrer. 

The plaintiff, in his reply to the answer of Allen, says " that if Zebu- 
lon Jones had such interest as is described in the answer of the defend- 
ant, Ira Allen, in the jpremises in question, such interest would not be 
affected by having the premises sold to the said Ira Allen, as mentioned 
in the complaint, first sold under the said mortgage, as it is not alleged 
or pretended, in and by the answer of the said Ira Allen, that the said 
Zebulon Jones has any interest whatever, in the premises which, by this 
action, the plaintiff herein seeks to have first sold under said mort- 
gage, but the plaintiff denies that ilie said Zebulon Jones lias any interest 
whatever in the premises mentioned in Hie complaint in this action. 

The defendant, Allen, demurs to " so much of the reply as seeks to 
avoid the joinder of Zebulon Jones as a defendant by denying " that t/ie 
said Zebulon Jones has any interest whatever in the premises mentioned in the 
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complaint in this action? The grounds of demurrer are, that the reply 
does not show how Zebulon Jones became divested of his interest ac- 
quired by virtue of the deed from Silas L. Jones, and having an interest, 
he is a necessary party to a complete determination of the rights of the 
parties, and the defendant, Allen, is interested in having him before the 
court. 

J. Holmes, for plaintiff. 

H. P. Hunt,^ defendant Allen. 

Harris, Justice. — The plaintiff having omitted to file a notice of the 
pendency of his suit for partition, neither the defendant, Allen, nor 
Zebulon Jones, can be charged with having constructive notice of that 
suit when they took their conveyances. They are not, therefore, to be 
affected by the decree in the partition suit, unless they purchased under 
such circumstances as would amount to actual notice of the suit and 
its object Such actual notice, if alleged, is not admitted, and, for the 
purpose of this decision, it is to be assumed, that neither Allen nor 
Zebulon Jones is thus chargeable with notice. As between the plain- 
tiff and Allen and Zebulon Jones, the plaintiff is at liberty, on the one 
hand, to insist that the undivided half of the mortgaged premises con- 
veyed by the deeds executed by Silas L. Jones to Allen and Zebulon 
Jones, is equally chargeable with the payment of the entire amount of 
the mortgage. On the other hand, they are at liberty to insist that the 
plaintiff is in equity bound to pay one-half of ttte mortgage. Neither 
party is concluded by the decree in partition. So, also, as between 
themselves, Allen and Zebulon Jones may each insist that the portion 
of the premises conveyed to the other is primarily chargeable with the 
payment of that part of the mortgage which Silas L. Jones, as between 
him and the plaintiff, was bound to pay, or that the premises conveyed 
to each, are alike liable to contribute to such payment. As the case 
stands upon the pleadings, these, and perhaps others, are open ques- 
tions which the parties have yet the right to litigate, and have deter- 
mined upon equitable principles. And if this be so, it follows that 
Zebulon Jones is a necessary party to the litigation. Without having 
him before the court, no complete determination of the rights of the 
parties can be made. I think Allen had a right, therefore, to take the 
objection that Zebulon Jones should have been made a party to the ac- 
tion. 

To avoid this objection, the plaintiff has denied that " Zebulon Jones 
has any interest whatever in the mortgaged premises." Whether he has 
or not is a question of law which the court is to determine, when the 
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facts are before it. I have just had occasion to hold, inHusseUy. Clapp, 
that an allegation in a pleading that a party to an action is not the real 
party in interest, is bad upon demurrer. It is so, for the reason that 
the allegation does not involve a traversable fact, but merely a conclu- 
sion of law. I think the question presented by this demurrer is within 
the principle of that decision. What is the issue which the plaintiff 
here tenders ? It is, whether or not Zebulon Jones has any interest in 
the mortgaged premises. To determine this, it must be ascertained 
whether the conveyance to him by Silas L. Jones is valid, and if it is, 
whether he has been legally divested of the interest thus acquired. The 
facts which are to be established in order to determine these questions, 
are the proper subjects of pleading and not the inferences which the 
court may derive from those facta, when properly pleaded and proved. 
My conclusion is, that the defendant Allen is entitled to judgment 
upon the demurrer, but the plaintiff is to be at liberty to amend his 
reply within ten days after notice of this decision upon payment of the 
costs of the demurrer and subsequent proceedings. 



SUPREME COURT. 
Lemuel Jenkins agt. William McGill. 

It fa the duty of a sheriff to return process to the proper office. If he does not do so per- 
sonally, he must see that it is done. If sent by mail, he must j>oy the postage on the letter 
containing it 

A clerk is not required to take a letter from the post office, containing process returned by 
a sheriff where the postage is unpaid. 

Albany Special Term, Dec. 1849. — This was an application, on affidavit 
and notice, under rule 6, for an attachment against the sheriff of the 
city and county of New York, for not returning a writ of fieri facias. 
The motion was resisted on the affidavit of the under sheriff of New 
York, showing that a return was duly endorsed on the execution, which 
was enclosed in an envelope, directed to the clerk of the county of Al- 
bany, and mailed at the New York post office. It did not appear that 
the postage was paid, and the execution was not on file in the Albany 
clerk's office. It was further shown that an action was also pending 
against the sheriff, for not levying and returning the execution. 

H. S. McCALL, for plaintiff. 

0. Meads, for ihe sheriff. 
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Parker, Justice. — The first question presented is, whether it is a com- 
pliance with the duty imposed on a sheriff, to mail an execution directed 
to the proper clerk's office, without paying postage on the letter. I do 
not think it is. The sheriff is required to return the execution to the 
office. He may do so personally ; at all events he must see that it is 
done, and be held responsible for its performance. He is as much bound 
to see to the return of process, as he is to the faithful delivery of a per- 
son, whose body he is required to have at a time and place specified in 
the writ A county clerk is not bound to take from the post office a 
letter from a sheriff containing process, on which the postage is not 
paid. The letter therefore miscarries, and the process is lost It would 
certainly be no defence to a sheriff, sued for not returning process, that 
the plaintiff's attorney had failed to advance him the money to pay 
postage on his letter to the clerk. If that is a good defence, no such 
action, heretofore brought, was ever maintainable. Both parties have 
a right to require that the process be actually returned. I believe it is 
customary for the sheriff, under instructions from the plaintiff's attorney, 
to enclose to him the process by mail with the return duly endorsed. 
Such a practice is the most convenient for all concerned. 

The sending of the execution to the clerk, postage unpaid, is therefore 
no answer to this application for an attachment, though, being done in 
good faith, it may be a good reason for relieving the sheriff hereafter 
on equitable terms. 

Nor is it any objection to the granting of this motion, that an action 
is now pending against the sheriff for a failure to levy and return the 
execution^ The plaintiff has a right to compel the return, to aid him 
as evidence in prosecuting the action. (Dygert, Sheriff, ads. Orane, 1 
Wend. 534.) 

The motion must therefore be granted with $10 costs. 
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COUBT OF APPEAIS. 
Horace Dresser, Appellant, vs. Benjamin F. Brooks, Eespondent. 

The 7 th role of this court applies to appeals pending when the rale was adopted. Held, In 
such an appeal, where the respondent waited forty dajB after the role took effect, no copies 
of the case having been served, and then entered an order under rule f, dismissing the 
appeal and the proceedings were remitted, Ac., that he was regular. 

Alter a return has been filed, any order made, which finally disposes of the appeal, whether. 
upon the merits or not, it is proper to remit the proceedings to the court below. (The case 
of McFaHan v. Watson, ante, page 128, eeemmg to recognize a different doctrine, ia incorrect' 
}y reported in that reaped) 

Alter a cause has been regularly remitted to the court below, this court has no jurisdiction 
to grant relieC The only remedy is a new appeal 

Where too much costs are charged in such a case, the remedy is by motion to the court be- 
low. 

January, 4, 1850. — Appeal from a judgment of the Supreme Court, 
brought September 1, 1848. 

The appellant did not serve printed copies of the case, and on the 
14th August, 1849, the respondent entered an order dismissing the ap- 
peal for want of prosecution, with costs, pursuant to the 7th rule of the 
court ; and the cause was remitted to the court below, where execution 
was issued on the judgment, with costs of the appeal, amounting to 
$85.13 — of which $25 was for costs before argument, and $50 for argu- 
ment (Code, § 307.) 

H. Dresser, in person, moved to set aside all the respondent's pro- 
ceedings for irregularity. The 7th rule was not applicable to this case, 
the appeal having been taken before the present rules were adopted. 
(See rule 19.) Second. As the judgment of the court below was neither 
reversed, affirmed nor modified, this was not a case for a remittitur. 
There was no judgment of this court within the meaning of the 16th 
rule of the court, or within the 12th section of the code. (McFarlan v, 
Watson, 4 Howard, P. R 128.) Third. Execution has been issued for 
too much costs. 

C. H. DooLTTTLE, for the respondent 

Bronson, Ch. J. — The appeal was pending when the 7th rule was 
adopted, and when it took effect ; the respondent waited forty days af- 
ter the rule took effect, and no copies of the case having been served within 
that time, he then proceeded, under the 7th rule, and entered an order 
dismissing the appeal. The first question is, whether the 7th rule ap- 
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plies to such a case, or whether it is governed by the former practice, 
(see rale 19.) A majority of the judges are of opinion that the rule ap- 
plies ; and consequently, that the appeal was regularly dismissed. 

2. After a return has been filed, we think a remittitur is proper when- 
ever any order is made which finally disposes of the appeal, although it 
may not be an order on the merits. It is a mistake to suppose the court 
held otherwise in McFarlan v. Watson. There was an appeal in that 
case from a judgment and an order, and the appeal was dismissed so far 
as related to the order only ; and yet the respondent took a remittitur, 
and sent back the judgement as well as the order. This was clearly ir- 
regular, and for that reason the respondent's proceedings were set aside. 

8. Although the respondent has been regular, the appellant would be 
relieved on terms, if we had power to grant it ; but as the cause has 
been, regularly remitted to the Supreme Court, we no longer have juris- 
diction, and cannot grant relief. The only remedy is a new appeal. 

4. Although the respondent may have charged too much costs, the 
remedy for that is by motion in the court below. 

Motion denied. (See Thompson v. Blanehard, post, page 210.) 



COURT OF APPEALS. 
Wolfe and'others vs. Van Nostrand. 

An additional allowance pursuant to § 308 of the code, cannot be made by thia court It is 
confined to the court of original jurisdiction, and in reference to the trial in that court. 

January 15, 1850. — Wolfe and others brought ejectment in the Su- 
perior Court of the city of New York, where judgment passed for the 
defendant. The plaintiff then brought a writ of error to this court, after 
July 1, 1848, and in September last the judgment was affirmed. 

S. Stevens, for the defendant in error, now moved for an additional 
allowance, pursuant to the 308th section of the code. He said a writ 
of error was a new suit, and there has been a trial in this court within 
the definition of a trial as given by the code. He cited sections 8, 252, 
808 and 809. 

W. Kent, for plaintiff in error. 

Bbonson, Ch. J. — We think an additional allowance, beyond the costs 
given by the 807th section of the code, can only be made by the court 
of original jurisdiction, and in reference to the trial in that court 

Motion denied. 
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COURT OF APPEAIS. 
Alexander Smith, Appellant, vs. Benjamin Lynes and three others. 

On an appeal from a judgment, where one of several defendants, who appeared by one at- 
torney, recovered a certain sum, and three other defendants, who appeared by a different 
attorney, recovered a different sum against the plaintiff, both sums included in one record : 
and on bringing the appeal the plaintiff gave an, undertaking pursuant to § 335, covering 
both sums, and also one pursuant to § 334. Held, sufficient Not necessary to give two 
undertakings pursuant to § 334, to the defendants. 

January 16, 1850. — Smith brought replevin against Lynes and three 
others in the Superior Court of the city of New York : Lynes appeared 
by one attorney, and the three other defendants by another — the two 
attorneys having no connection in business. Judgment was rendered 
that Lynes recover $2008.78 against the plaintiff, and that the three 
other defendaants recover against the plaintiff $412.93. There was but 
one judgment record. The plaintiff appealed to this court ; and gave 
an undertaking pursuant to the 335th section of the code, to pay the 
two sums adjudged to the defendants, in case the judgment should be 
affirmed : and he also gave another undertaking, pursuant to the 334th 
section of the code, to pay all costs and damages which might be award- 
ed against him on the appeal, not exceeding $250. 

B. W. Bonnet, for the respondent Lynes, moved to dismiss the appeal, 
on the ground that there should have been two undertakings in the sum 
of $250 each ; one to Lynes, and one to the other three defendants. 

S. Stevens, for appellant. 

Beonson, Ch. J. — There is but one judgment, though it is for two 
sums of money : and as the appellant has given security for both of 
those two sums, and a further undertaking for all costs and damages 
which may be awarded against him, not exceeding two hundred and 
fifty dollars, there has been a foil compliance with the statute. 

Motion denied. 

Vol. IV. 27 
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COUET OF APPEALS. 
Thompson, Respondent, vs. Blanchard k Wheeler, Appellants. 

An appeal is "perfected " within the meaning of the code, (and Rules 2d and 7th of this court 
which follow the code,) when the proper undertaking, with an affidavit of the sureties, has 
been executed, and notice of the appeal has been served on the adverse party, and on the 
clerk with whom the judgment or order was entered. And the twenty days under rale 
2d, and the forty days under rule 7 th, commence running from that time. 

January 15, 1850. — Notice of the appeal was given to the respond- 
ent who was plaintiff in the court below, on the 2d day of November 
last ; and on the 5th day of that month notice of the appeal was served 
on the clerk, and the proper undertaking was filed. On the 27th day 
of the same month the respondent entered an order, under the 2d rule 
of this court, dismissing the appeal for want of prosecution, on the 
ground that no return had been filed within the twenty days allowed 
for that purpose. 

N. Hill, Jr., for Oie appellants, moved to vacate the order dismissing 
the appeal on several grounds ; and, among others he said the order 
was entered too soon. The appellant has twenty days after the appeal 
is perfected to cause the return to be filed, and the appeal is not perfect- 
ed, nor is there any stay of proceedings, until after the ten days allow- 
ed for excepting to the sureties have elapsed ; and if there be an ex- 
ception within ten days, then the appeal is not perfected, nor is there 
any stay of proceedings until the sureties have justified. If the appel- 
lant wants a stay of proceedings in the meantime, he must obtain an 
order for that purpose in the court below. He cited rule 2d and the 
following sections of the code, 340, 341, 196, 334, 332, 343, 339, 328. 

S. Stevens, for the respondent, cited sections 834, 835, 341, 342 of the 
code. 

Bronson, Ch. J. — In using the word " perfected," the second rule of 
this court follows the code ; and although there is room for doubt, we 
think an appeal is perfected, within the meaning of the code, when the 
proper undertaking, with an affidavit of the sureties, has been executed, 
and notice of the appeal has been served on the adverse party, and on the 
clerk with whom the judgment or order was entered. It is true that the 
appeal may still foil, should there be an exception to the sufficiency of 
the sureties, and they should not justify, (§ 341.) But when the party has 
executed the undertaking and given notice, he has done all in his power 
to perfect the appeal ; and the proceedings ought then to be stayed, with- 
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oat requiring him to get an order for that purpose. And if the appeal 
is deemed perfected for the purpose of a stay, it ought also to be deemed 
perfect for the purpose of requiring the appellant to take the next step 
in the cause. The twenty days allowed by the second rule for procur- 
ing a return (and the forty days allowed by the seventh rule for serving 
cases,) should commence running from that time. The order dismissing 
the appeal was not, therefore, taken too soon. 

But on the facts disclosed in the papers, which I need not repeat, we 
think the respondent waived the order dismissing the appeal, and was 
not afterwards at liberty to set it up. On this ground the motion should 
be granted. 

There has been no return nor remittitur in this case, as there was in 
Dresser v. Brooks, (ante, pagfc 207,) and vacating the order dismissing 
appeal will leave the parties in the same position as though the order 
had never been entered. Motion granted. 

Note. — A remittitur cannot be made on the dismissal of an appeal under rule 2d, for the 
reason that no return has been filed. The omission to file the return, is the ground for dis- 
missing the appeal 



COURT OF APPEALS. 

The Farmers' Loan and Tbust Company, Appellants, vs. Carroll 

and others, Respondents. 

In all cases where the suit was commenced before the code and determined afterwards, the 
parties must govern themselves on appeal, as far as may be practicable, by the new ma- 
chinery : but where that will not answer the purpose, the parties are at liberty to resort to 
the former practice, unless that course has been plainly forbidden by the Legislature. — 
Bronbon, Ch. J. 

[See the different objections raised and considered in this case. 1st That there can be no 
appeal in those cases where jurisdiction vested in the Supreme Court by force of the con- 
stitution. 2d. A defective or imperfect return, it being made according to the old prac- 
tice. 3d. The decree should have been enrolled. 4th. The omission to print the clerk's 
return entire, including his certificate or verification.] 

January 15, 1850. — N. Hill, Jr., for the respondents, moved to dis- 
miss the appeal on several grounds, which are sufficiently stated in the 
opinion of the court. 

W. C. Notes, for the appellants. 

Bronson, Ch. J. — This is an old suit, and most of the objections which 
have been taken to the proceedings of the appellants, spring out of the re- 
peated changes which have recently been made in the laws which govern 
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the procedure in civil actions. In addition to the old practice, which 
was in force when the suit was commenced, we had two new Judiciary 
Acts in 1847 ; a new code in 1848 ; and another in 1849. These changes, 
with the defects which are usually found in all new inventions, have 
made it very difficult for parties to find their way to the end of a law- 
suit : and unless a pretty large license is taken with codes, and the court 
rules which the codes have rendered necessary, there will sometimes be 
a failure of justice. 

1. The suit was pending in the Court of Chancery on the first Mon- 
day of July, 1847, when by force of the constitution (Art. XIV. § 5,) 
jurisdiction of the suit became vested in the Supreme Court ; and in 
September last a decree was made by that court dismissing the bill for 
want of equity. From that decree an appeal has been taken to this 
court An appeal lies from a judgment or decree in an action " com- 
menced" in the Supreme Court, "or brought there from another court." 
(Code, § 11, 333, and Supp. Code, § 2, sub. 3.) It is said that the 
words, " brought there from another court," can only mean such suits 
as are brought into the Supreme Court by appeal or writ of error; and, 
consequently, that there can be no appeal in those cases where juris- 
diction vested in that court by force of the constitution. But it can 
hardly be supposed that the codifiers intended to cut off appeals in that 
large class of cases ; and we think the eleventh section of the code may 
be so construed as to include them. As jurisdiction in suits which 
were before pending in other courts became vested in the Supreme 
Court on the specified day ; and as the code says nothing about the 
manner in which the transfer was made, it will not be doing any great 
violence to language to consider those suits as having been " brought" 
into the Supreme Court from another court We think this a case 
where there may be an appeal. 

2. Under the last code, the return of the clerk to an appeal is to be a 
certified copy of the notice of appeal, and of the judgment roll (§ 828;) 
and our rule follows the code. (Rule 1.) This will answer the appellant's 
purpose when he wishes to review a judgment in a suit commenced under 
the code ; for the judgment roll will, in most cases, contain all the ma- 
terials for a review. But in equity suits commenced before the new 
practice was adopted, the return will contain neither the pleadings nor 
proofs. We must of necessity, therefore, go back to the old practice in 
such cases, or else deny a review to the party feeling aggrieved. The 
return filed in this case contains copies of the notice of appeal, and of the 
decree. That is all the appellants could get. Under the former practice, 
the pleadings and proofs constituted no part of the return. (7th Rule of 
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1847 :) but the pleadings -and proofs, with certain other papers, were 
to be contained in the case which was made and printed for the use of 
the court and counsel. (10th Eule of 1847.) The appellants have of 
necessity followed the old practice ; and as it is not suggested that the 
case which they have printed and served omits any paper which ought 
to be before the court, or includes anything which should not be con- 
sidered, we think the appeal should not be dismissed, either on the 
ground of a defective return or an imperfect case. 

3. It is also objected that the decree appealed from has not been 
enrolled, and we are referred to several sections of the code, (11, 888, 
281, 828,) in connection with the second section of the supplemental 
code. If the parties must follow the letter of the new system, this 
may, perhaps, be a fatal objection. But as we have already seen, this 
being an old suit, must of necessity be governed, in a great degree, by 
the former practice ; and under that practice, there might be a review 
without an enrolment of the decree. ' The objection is overruled. 

And here it may be proper to say that in all cases where the suit 
was commenced before the code and determined afterwards, the parties 
must govern themselves on appeal, as far as may be practicable, by the 
new machinery ; but where that will not answer the purpose, the parties 
are at liberty to resort to the former practice, unless that course has 
been plainly forbidden by the Legislature. 

4. The clerk's return entire, including his certificate or verification 
that the papers returned are copies of the originals, should have been 
printed. But as nothing has been omitted but the word "copy" and 
the name of the clerk, we will allow the cases to be amended. Motion 
denied. 



COURT OF APPEALS. 

Derick C. Lansing and others, Complainants, vs. David Russell and 

others, Defendants. 

The awarding or refusing an issue to be tried at law, and the granting or refusing a new 
trial, are matters resting entirely in the discretion of the chancellor. Such orders are not 
the subjects of appeal to an appellate court. Qwzrt t Whether they are the subjects of 
review, when the final order upon the merits is considered 

January 15, 1850. — Bill filed in April, 1844, to set aside two deeds of 
real estate, on the ground that they had either been forged, or had been 
obtained by force or fraud. After answer and replication, the chancellor, 
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in April, 1845, ordered several issues to be tried at law, touching the 
matters of fact in dispute between the parties. A trial was had at the 
Dutchess circuit in November, 1846, when the jury found a verdict 
for the defendants on all the issues. The complainants made a case 
containing the evidence on the trial, and moved the chancellor for a 
new trial, on the ground that the verdict was against the weight of 
evidence. In October, 1848, the chancellor made an order, as of August 
10, 1847, granting a new trial of the issues as to one of the deeds, and 
denying a new trial as to the other deed. From this order both parties 
appealed to this court, and made a case containing the pleadings, the 
issues, the evidence given at the circuit, and the order in question. 

D. Buel, Jr., for the comphMiants, commenced the argument, when 
the court suggested, that the granting or refusing a new trial in such a 
case was a question addressed entirely to the discretion of the chancel- 
lor, and expressed a doubt whether an appeal would lie. Mr. Buel 
said he had examined that question, and cited the following authorities 
for the purpose of showing that it was a proper case for a review : 2 
Smith's Chan. Pr. 84-6 ; 1 Dow & Clark, 139 ; 5 John. Ch. 156-7 ; 7 
Brown's Pari. Cas. 1, 208 ; 1 Knapp's Eep. Priv. Coun. 73 ; 1 Barb. 
Ch. Prac. 456-460 ; 3 Russell's R. 441 ; Stat, of 1839, p. 292; Rule 
140, Chancery rules of 1844 ; 3 Paige, 457 ; 2 Daniel's Chan. Prac 
1289, Perkins' Ed., Harrisburg's Ed. p. 730 ; 1 Mylne & Keene, 253. 

S. Stevens, for the defendants 1 also argued in favor of sustaining the 
appeals. He cited 2 Simons' R. 42, 44. 

The court said they would suspend the argument on the merits for 
the present, and look into the preliminary question. 

On a subsequent day, 

Bronson, Ch. J., said : We have considered the preliminary question 
which was mentioned on the opening of the argument, and are confirmed 
in the first impression, that an appeal will not lie. In cases of this kind, 
all the books agree that the awarding or refusing an issue to be tried 
at law, and the granting or refusing a new trial, are matters resting en- 
tirely in the discretion of the chancellor. He may ask the aid of a jury 
to inform his conscience, or he may decide without such assistance. He 
may order a new trial although the judge who presided at the circuit is 
satisfied with the verdict ; and he may do it for reasons which would have 
little or no influence in a court of law. He may refuse a new trial, al- 
though there were errors in point of law at the circuit, and even though 
dissatisfied with the verdict He may decree in accordance with the 
verdict, or he may disregard the finding of the jury, and decree the other 
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way. In short, the jury and the verdict are things which the court may 
use or let alone as it sees good. It would seem to be quite obvious, that 
the order which the court makes on a motion for a new trial is not a 
proper matter for review in an appellate court. There aje two or three 
cases in England where the House of Lords has reviewed such an order 
on appeal ; but the question whether it was proper to do so was neither 
made nor considered. In this state it is settled, that there can be no 
appeal from a decision of the Court of Chancery upon a question ad- 
dressed to its discretion. (Fort v. Bard, 1 Comst. 43 ; Schermerhorn v. 
Mohawk Bank, id. 125 ; Spaulding v. Kingsland, id. 426 ; VanDewater 
v. Kelsey, id. 533 ; Marvin v. Seymour, id. 535 ; Hazleton v. Wakemanj 
Nov. Tr. J 48 ; Sherman v. Felt, March Tr. '49 ; Sherman v. Daggett, 
March Tr. '49.) In the case of Candee v. Lord, (May Tr. '49,) there was 
an appeal from an order of the chancellor directing an issue at law ; 
and the appeal was dismissed after an argument on the merits, on the 
ground that awarding or refusing the issue was a matter resting in the 
discretion of the Court of Chancery. 

The parties cannot come h&e until after a decree on the merits of the 
controversy. Whether the order in question can then be considered is 
a point which need not be settled at this time. Appeals dismissed. 

Note. — The following cases referred to in the above opinion will be found reported as 
as follows: Hazleton v. Wdkeman, 2 Howard's Pr. B. 357; Sherman v. FeU^ id. 425; Sher- 
man v. Daggett, id 426. 



COURT OF APPEALS. 

Hknby D. Cruger, Respondent, vs. Douglass and others, 

Appellants. 

A decree which directs a reference, for the purpose of taking and stating an account between 
the parties and for other purposes, and reserves further directions until the coming in 
and confirmation of the report ; and then, " that such further order or decree may be made 
thereon as shall be just," is not a final decree, that can be appealed from to this court, 
although ft may be final in many particulars. (See Harris v. Clark, ante, p. 78, where the 
same point was decided) 

January 23, 1850. — H. D. Cruger, in person, moved to dismiss the 
appeal, on the ground that the decree appealed from was not final. The 
suit was pending in the Court of Chancery before either of the codes were 
passed, and the decree or order appealed from was made by the Supreme 
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Court in November, 1848. The other facte are sufficiently stated in the 
opinion of the court (He cited Harris v. Clark, 4 Howard's P. R. 78.) 

C. O'Connor, for appellants, cited 9 Paige, 638 ; 6 Howard, 203. 

Bronson, Ch. J. — The decree appealed from settles all the leading 
points in controversy between the parties, but it directs a reference for 
the purpose of ascertaining what real and personal estate falls within 
the operation of the decree ; and directs the referee to take and state an 
account between the parties. On the coming in and confirmation of the 
report, the amount found due to either party is to be paid by the other, 
" at such time or times as shall be specified in said report ;" and the sum 
of five thousand dollars is to be forthwith paid to the respondent, on ac- 
count of the moneys which may be payable to him under the order or 
decree. The referee is to make his report with all convenient speed, 
11 to the end that on the coming in and confirmation of his report, such 
further order and decree may be made thereon as shall be just." It is 
also ordered, that neither party shall have costs as against the other ; 
" and that all further directions be reserved until the coming in of the 
said referee's report." Although the decree is final as to several par- 
ticulars, it evidently is not so as to all. "Further directions" are re- 
served until the coming in of the report ; and then "such further order 
and decree may be made thereon as shall be just." It will be necessary 
to set the cause down for a further decree on the coming in of the re- 
port. The decree already made is not final ; and the appeal was pre- 
mature. The point was decided in Harris v. Clark, at the last July 
term. Motion granted. 



SUPREME COURT. 
E. T. Grant and al. vs. John McCaughin and aL 

Where a defendant is allowed to answer on payment of costs, the court will not impose the 
further condition, that the defendant shall not set up the defence of usury. 

Albany Special Term, January, 1850. — In this case Mr. C. L. Austin 
moved to set aside a judgment and showed that the defendant had a 
good defence on the merits and that judgment had been entered in con- 
sequence of a misapprehension as to the effect of a stipulation that had 
been given to him extending the time to answer. 

Mr. W. L. Larned, resisted the motion, and showed that an execution 
had been issued, and that the answer tendered to him only set up the de- 
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fence of usury ; and claimed that if the defendants were let in to an- 
swer on terms, it should be on the condition that they should not seek 
to avail themselves of the defence of usury. 

Parker, Justice, allowed the defendant to answer, on paying to the 
plaintiff $8.50, (being one-half the sum allowed by the code for the ser- 
vices of his attorney in prosecuting the action to judgment,) together 
with the disbursements included in the judgment and incurred on the 
execution, and also $10 for his costs of resisting the motion. 

But he refused to impose any condition as to the nature of the de- 
fence. He said so long as the statute made the taking of usury a de- 
fence, it was entitled to be treated like every other legal defence, and 
he would make no discrimination in imposing terms. One of the de- 
fendants being insolvent, the judgment was directed to stand as se- 
curity. 



SUPEEME COURT. 

David L. Snyder vs. John Young, Ex'r, &c. of Benjamin Young, 

deceased. 

A creditor suing an executor is not entitled to recover costs on the ground that the latter 
did not advertise for the presentation of claims. 

A plaintiff is in no case entitled to recover costs against an executor unless there has been 
a refusal to refer, the claim being disputed; or an unreasonable resistance or neglect of 
payment, the demand having been presented. 

Where costs were improperly, and without leave of the court, included in the entry of judg- 
ment, they were ordered to be stricken out on motion. 

Albany Special Term, January, 1850. — In this action the plaintiff re- 
covered $350 damages. On the 15th January inst., while the defend- 
ant's attorney was absent from home, the plaintiff left at his office a 
copy of his bill of costs, with a notice of taxation before the clerk on 
the 17th inst. Defendant's attorney did not return until after the taxa- 
tion. The costs, as taxed by the clerk, and entered in the judgment, 
included $89 for the service of the plaintiff's attorney, which defend- 
ant's attorney now moves to strike out, relying on the case of Newton v. 
Sweet, ex'r, 4 How. Pr. R. 184. 

J. H. Ramsay, for defendant. 
T. Smith, for plaintiff. 
Vol. IV. 28 



218 PRACTICE REPORTS. 

Parker, Justice. — The affidavits show that the executor neglected 
to advertise for the presentation of claims, as required by statute ; and 
the plaintiff's counsel contends that the plaintiff is therefore entitled to 
recover costs, as was decided at special term, in Harvey v. Steflmaris exe- 
cutors, 22 Wend. 571. But I think we are bound to follow the de- 
cision made in Bullock v. Bogardurfs executor, 1 Denio, 276. The latter 
was decided at the general term, and overrules the previous case of 
Harvey v. Skillman, and is, I think, recognized by the still later case 
of Bradley v. Burwell, 3 Denio, 261. Notwithstanding the doubts ex- 
pressed of the correctness of the decision in BuUock v. Bogardus, (Day- 
ton's Surrogate, 123,) I think we must now consider it settled, that the 
omission of the executor to publish the notice does not entitle a credi- 
tor to costs, and that a plaintiff can in no case recover costs, unless 
there has been a refusal to refer, the claim being disputed ; or an un- 
reasonable resistance or neglect of payment, the demand having been 
presented. Here was no unreasonable resistance, for the plaintiff re- 
covered much less than he claimed ; and there was no refusal to refer, 
for no offer was made by the creditor. 

Before the adoption of the code, the plaintiff could not have recover- 
ed either costs or disbursements in this case ; nor would he have been 
permitted to enter up judgment for costs except by leave of the court 
( Winne v. Van Schaick, 9 Wend. 448.) It has been held, however, in 
Tayhr v. Gardner, 4 How. Pr. B. 67, that under the code, the word 
" costs" means only the compensation of the attorney ; and in Newton 
v. Sweet, id. 134, that " disbursements" are recoverable in all cases 
against executors, as in other actions. The moving party here does 
not question the correctness of these decisions, but asks only to strike 
out the compensation of the attorney. So much he is certainly enti- 
tled to. 

The motion must be granted, but the notice of taxation being regu- 
larly served, and the defendant's attorney not having appeared to ob- 
ject before the clerk, no costs of motion are allowed. 
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SUPREME COURT. 



Ami Brewster vs. Gilbert Cbopsey, Sheriff of the county of Rens- 
selaer, Ira Allen and Thomas W. Jones. 

Charles M. Davis vs. The same Dependants. 

A mortgagee, who is junior in lien to a judgment creditor (of the mortgagor) upon whose exe- 
cution the mortgaged premises are sold, is entitled to the surplus moneyB to the amount 
of his mortgage, although junior judgment creditors to the mortgagee may have had exe- 
cutions in the sheriff's hands prior to, and at the time of the sale, and the premises were 
purchased at the sale by the mortgagee. The statute relating to the redemption of lands 
sold upon execution, does not apply to such a case. 

A different rule might prevail as to the mortgagee, if the sale was made upon all the execu- 
tions in the sheriff's hands— junior, as well as senior, to the mortgage. 

Bensadaer Circuit, Dec 1849. — Demurrer to the answer of the defend- 
ants, Allen and Jones, in each of these suits. The complaint in the first 
action states, that on the 27th of June, 1848, William P. Van Rensse- 
laer recovered a judgment against the defendant Jones, for $366.67, 
upon which an execution was issued to the defendant Cropsey, sheriff of 
Rensselaer, on the 4th day of August, 1848 — that on the 19th of Janu- 
ary, 1849, the plaintiff in that action recovered a judgment against Jones 
for $114.27, and on the same day an execution was issued thereon, to 
the same sheriff — that prior to the issuing of the latter execution the 
former execution had been levied upon a farm in the town of Berlin, in 
said county, of which the defendant in the execution was seized — that 
having given due and legal notice, that he should sell the farm by vir- 
tue of an execution, the sheriff on the 21st day of June, 1849, sold the 
farm to the defendant Allen, who became the purchaser, for the sum of 
$2740 — that Allen paid to the sheriff $425.81 of the purchase-money, 
being the amount required to satisfy the Van Rensselaer execution and 
sheriff's fees, and refuses to pay the balance, and the sheriff refuses to 
institute any proceedings to compel him to do so, and that Jones also 
assents to, and approves of such refusal ; all of them pretending that 
Allen has lien or incumbrance on the farm, to which he has a right to 
apply the residue of his bid. The plaintiff demands judgment against 
the defendants for the amount of his execution against Jones, with in- 
terest 

The defendants, Allen and Jones, in their answer state, that on the first 
day of September, 1848, Jones executed to Allen, his bond in the penalty 
of $4400, conditioned for the payment of $2200 on the first day of Sep- 
tember, I860, with interest semi-annually, and to secure the payment, 
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lie at the same time executed and delivered to Allen a mortgage upon 
the ferm mentioned in the complaint, which mortgage was duly record- 
ed, and became a lien upon the farm, prior to the lien of the plaintiff 'a 
judgment — that the sheriff sold the farm, as stated in the complaint, by 
virtue of the Van Rensselaer execution and no other — and that after 
paying that execution and the legal costs and expenses of the sale, the 
balance of the purchase-money was, with the consent of Jones and the 
sheriff, applied by Allen to the payment and satisfaction of his bond 
and mortgage, and after such payment and satisfaction, there remained 
no surplus. 

The complaint and answer in the second action, were in all respects 
similar to the first, except that the plaintiff's judgment was recovered 
on the 21st of April, 1849, for $255, and his execution was issued on 
the 22d of May, in the same year. 

To the answer in each action the plaintiff demurred, upon the ground 
that it does not allege facts which authorize the application of the mon- 
eys arising from the sale to the payment of Allen's mortgage and also 
upon the ground that it does not sufficiently allege an indebtedness of 
Jones to Allen for the security of which the bond and mortgage were 
executed. 

J. Holmes, for plaintiff. 
H. P. Hunt, for defendants. 

Harris, Justice. — The plaintiff's judgments were liens only upon the 
equity of redemption of Jones in the farm. Upon its sale they could only 
claim payment out of the surplus which should remain after satisfying the 
mortgage. If the sale had been made under all the judgments, there might 
have been more difficulty in protecting the lien of the mortgage, but even 
then, I think, the mortgagee might have insisted upon having his mortgage 
satisfied in its order of priority. The sale, however, was under the Van 
Bensselaer judgment alone. Though when he made the sale, the sheriff 
had received the plaintiff's executions, he could only sell by virtue of that 
upon which he had advertised to selL ( Mascrafi v. Van Antwerp, 3 Cowen, 
834.) The only advantage which the plaintiffs could derive from having 
their executions in the hands of the sheriff at the time of the sale, was 
that he might apply any overplus moneys arising from the sale, to which 
the defendant in the execution might be equitably entitled, to their pay- 
ment. But the defendant in the executions had no equitable right to the 
overplus moneys arising from the sale. As against him, his mortgagee 
was entitled to receive them, and to the extent of his mortgage the plain- 
tiff had no right at all to them. If the purchase had been made by a 
third person , I see no reason why the court should not protect the equitable 
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rights of the mortgagee in the surplus, by directing its application to 
the payment of the mortgage. The right of the court thus to interfere 
was asserted in Williams v. Rogers, (5 John. 163.) See also Every v. 
Hdgerton, (7 Wend. 259.) These were cases in which the surplus moneys 
were claimed by an intermediate grantee. But I can see no difference, 
in principle, between the rights of a grantee and those of a mortgagee 
in such cases. The question is, who is equitably entitled to the surplus 
moneys. In the one case, the grantee, by virtue of his conveyance has 
an absolute right to the whole surplus, whatever the amount. In the 
other, the mortgagee has an equal right to the surplus to the extent of 
his lien. 

The cases upon which the plaintiff's counsel relies, relate to the ope- 
ration of the statutes allowing a redemption of lands sold upon execu- 
tion. That statute has no effect upon the question under consideration. 
The rights of the parties here are the same as they would have been if 
no redemption act had been passed. In Van Rensselaer v. Sheriff of 
Albany, (1 Cowen, 601,) an attempt was made by a mortgagee, whose 
lien was junior to that of the judgment upon which the mortgaged pre- 
mises had been sold, to redeem from the purchaser at the sheriff's sale. 
It was held that mortgagees were not embraced within the provisions 
of the act It had been argued in that case, that if the statute should 
be so construed as to allow a judgment creditor, and not a mortgagee, 
to redeem, its effect would be to invert the order of liens so as to give a 
junior judgment creditor a preference over a senior mortgagee. In answer 
to this argument, Chief Justice Savage referred to the principle to which 
I have alluded, and said that if the statute had the effect to invert the 
order of liens it must be through the negligence of the creditor. If a 
junior creditor, meaning, undoubtedly, a mortgagee, would secure himself 
upon a sale under a senior judgment, he must bid the amount of the 
older execution and his own lien. The same thing is more definitely 
expressed by Talcott, arguendo. "The mortgagee," he says, "should 
have bid to the value of land. He would then, after paying the judg 
ment, have held the surplus money to pay his mortgage." Not, as I 
understand it, that it is necessary that the mortgagee should bid off the 
land — but that he should see that it is not bid off for less than its value, 
or the amount required for the satisfaction of his lien. Whether he be- 
comes a purchaser, or a third person, he is entitled to have the overplus 
money, after paying the execution upon which the sale is made, applied 
to the satisfaction of his lien. Thus, the redemption act, while it fur- 
nished a new remedy to junior judgment creditors, left the junior mort- 
gagee to protect his lien in the same manner as before. 
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The question in Sittiman v. Wing, (7 Hill, 159,) also depended, exclu- 
sively, upon the statute. Lands had been sold under three judgments 
for an amount sufficient to satisfy them all. Fake, who had a judgment 
which was a lien, junior to one, and senior to the other two, of the 
judgments, upon which the land was sold, sought to redeem by paying 
the amount of the prior judgment. It was held that he could only re- 
deem in the manner prescribed by the statute : that is, by paying " the 
sum of money which was paid on the sale." What would have been 
the result, ifj at the time of the sale, Fake had sought to have the mo- 
neys arising from the sale, after paying the prior judgment, applied to 
his judgment in preference to the two junior judgments, it is not neces- 
sary to inquire. 

I think, too, that the existence of the bond and mortgage and the in- 
debtedness of Jones to the mortgagee are sufficiently alleged in the an- 
swer. My opinion, therefore, is that, upon the issue of law made by 
the demurrer, judgment should be rendered for the defendants in each 
action, but with liberty to the plaintiff to reply to the answer of the de- 
fendants within ten days after notice of this decision upon the payment 
of the costs subsequent to the demurrer. 



COUET OF APPEALS. 

(Decisions of ike Court of Appeals, November Term, 1487, continued and 

concluded from page 184, ante.) 

William Wambaugh, appellant, vs. Archibald H. Gates and wife, 
and others, respondents. — Decree affirmed Z. A* Leland, for appellant, 
John A. Collier, for respondents. This was a bill filed in the late 
Court of Chancery by Wambaugh, against the defendants as heirs, de- 
visee and surviving executor of Jonathan Boyer, deceased ; and sought 
to satisfy the amount of a judgment he had obtained against the execu- 
tors of Boyer, out of real estate which was chargeable by the will of 
Boyer with certain legacies, and which real estate had been transferred 
by the devisee previous to the recovery of the judgment. 

The principal point in the case, decided by the chancellor, was, that 
the complainant was bound, under the pleadings and proofs exhibited in 
the case, to proceed against the surviving executor personally, for the 
satisfaction of his debt, before "he could resort to the interests of the lega- 
tees in the real estate upon which their legacies were a lien, if under the 
circumstances that interest could be reached in any way — the property 
having been conveyed by the devisee previous to obtaining the judgment 
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A decree was made in favor of the complainant against the surviving 
executor personally, and a reference ordered. There was a question in 
relation to the proper parties to the suit (Reported, 11 Paige, 505.) 

Frederick H. Stief, plaintiff in error, vs. Monmouth B. Hart, de- 
fendant in error. (Judgment affirmed.) A. Taber, for plaintiff in er- 
ror, S. Stevens, for defendant in error. The principal point decided 
in this case, was, that property pledged, might be taken out of the pos- 
session of the pledgee by a sheriff, on an execution against the pledgor, 
and the pledgor's interest therein sold. (Reported, 1 Comstock, 20.) 

Casparus C. Hoes and wife and others, appellants, v. John M. Van 
Hojbsen, respondent. (Decree affirmed.) H. Hogeboom, for appel- 
lants, A. L. Jordan, for respondent. In this case it was decided that 
the reversionary interest in the personal estate was the primary fund for 
the payment of the legacies which were made chargeable by the testa- 
tor's will upon the devisees of the reversionary interest in the real es- 
tate. The reversionary interest in the personal estate not having been 
disposed of by the will. (Reported, 1 Comstock, 120.) 

John H. Howland vs. William Ayres and others. (Decree affirm- 
ed.) R. Manning, for appellant 0. Green, E. H. Seelt, for respond- 
ents. This was an appeal by C. Green from an order of the chancellor 
affirming an order made by the Assistant Vice-Chancellor of the 1st cir- 
cuit, upon exceptions to a master's report, as to the right of G. Green 
to certain surplus moneys, arising from a sale of mortgaged premises 
under a decree. 

The only question was, whether a power of attorney executed by 0. 
Green to his brother "W". 0. Green, authorized the latter to make and 
execute an assignment of the judgment upon which the surplus moneys 
were directed to be applied. The power was not one to do a specific 
act, and concluding with general words, which general words are usu- 
ally restricted to the specific object of the power. But it was a general 
power in the most extended sense of the term ; and held sufficient for 
the purposes of the assignment. (Not reported.) 

The Eagle Fire Company of New York vs. Edward Flanagan 
and others. (Decree affirmed.) A. L. Eobertson, for appellant John 
Blake ; J. W. Gerard, for respondent William Duff. This was an 
appeal by John Blake from an order of the chancellor affirming an or- 
der of the Vice-Chancellor of the 1st circuit, allowing an exception to 
the master's report The master reported that the judgment in favor 
of William Duff was the next oldest lien upon the suplus moneys in 
point of time, but that in consequence of usury between the parties 
upon the loans and transactions for which the judgment was given as 
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security, the claim was void. And allowed Blake's claim in preference 
to Duff's, on that ground. Duff excepted, which was sustained by the 
Vice-Chancellor and Chancellor. The question was one of feet, in re- 
ference to the usury sought to be established before the master upon 
Duff's judgment No written opinion was delivered by the Vice-Chan- 
cellor or Chancellor. (Not reported.) 

David Russell Lee, plaintiff in error, vs. James Gordon Bennett, 
defendant in error. (Judgment affirmed.) John Graham, for plaintiff 
in error, Edward Sandford, for defendant in error. Lee sued Ben- 
nett before an assistant justice of the city of New York, to recover for 
alleged services rendered by the plaintiff as a reporter for a newspaper. 
The justice, upon the evidence, rendered judgment for the defendant 
The Superior Court of New York, upon certiorari, reversed the judg- 
ment of the justice. Upon writ of error, the Supreme Court reversed 
the judgment of the Superior Court, and affirmed that of the justice. 
This court affirmed the judgment of the Supreme Court 

It seems that the plaintiff sought to raise an implied assumpsit from. 
proof of services rendered, which came to the use of the defendant, and 
the principal point was, whether the justice properly excluded the opi- 
nion of a witness (Doyle) offered by the plaintiff to prove these facts. 
The question rejected was this : " From that printed copy can you state 
whose reports they were ?" It was held in the Supreme Court, that the 
rule which requires witnesses to testify to facts from knowledge and not 
from belief, justified the exclusion of the testimony. It was not a ques- 
tion of skill and judgment, where witnesses of science and experience 
are allowed to give their opinion. $ 

Michael Caffee, plaintiff in error, vs. Anton Bertrand, defend* 
ant in error. (Judgment affirmed.) Francis B. Cutting, for plaintiff 
in error, A. Taber, for defendant in error. Action of trover — question 
as to the effect of a judgment of a foreign criminal court, and of the 
value of the property. (Not reported.) 

Seth B. Boberts, appellant, vs. David S. Jones and another, execu- 
tors, &c. respondents. (Decree affirmed.) D. Dudley Field, for ap- 
pellant, D. S. Jones, for respondents. Exceptions for impertinence : 
allowed on the ground of the prolixity of the matter excepted to, even 
if it could be inquired into on the merits. (Not reported.) 

Medad Platt, plaintiff in error, vs. Jonathan D. Cathell, defend- 
ant in error. (Judgment affirmed.) A. Bradley, for plaintiff in error, 
Daniel Lord, for defendant in error. This was a case involving the 
question of the liability of an agent executing, under seal, a charter 
party, in his own name, " agent," added. (Reported, 2 Denio, 604.) 
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SUPREME COURT. 
Cornelius C. Kbom vs. Hekby Hogan and others. . 

▲ defendant cannot dated himself against an application for an attachment* for doing aa 
net in disobedience of an injunction, on the ground that ha acted by the authority and d&* 
notion and for the benefit of a third person, who, he alleges, has become entitled, since 
the service of the injunction, to do the act complained of 

It is a sufficient answer to a motion to vacate an injunction, that the defendant is in con- 
tempt for disobeying it 

Where the defendant moves to vacate an injunction on an answer, verified as required by 
the amended code, it will be considered as made upon affidavit ; and the plaintiff will be 
entitled to oppose the same by affidavits or other proofs, in addition to those on which the 
injunction was granted. 

Albany Special Term, February, 1850. — In this case an injunction was 
allowed on the complaint without notice, and served on the defendants 
in August last, by which they were commanded to desist from cutting 
or removing any timber or wood from the premises therein described* 
The plaintiff moved for an attachment against one of the defendants for 
disobeying the injunction — and the defendants moved to vacate the in- 
junction. The facts sufficiently appear in the opinion of the court 

M. SCK(X)X1LAKJ£R, jbr plaintiff . 

E. CooKEj/or defendants. 
Parker, Justice. — It is satisfactorily established by affidavits that the 
defendant, Henry Hogan, has been several times engaged in cutting and 
carrying away tknter from the premises in controversy, since the ser- 
vice of the injunction. He seeks to protect himself against punishment, 
by showing that he acted under the authority, by the direction, and for 
the benefit of Cornelius Hogan, a third person, who is not a party to 
this suit, and who, he says, has become the owner of the premises by 
purchase, since the service of the injunction. These facts afford him 
no protection. So long as the order of the court is in force, he is bound 
to obey it It is not for him to say when the injunction shall cease to 
operate. If there are any facts entitling him to a dissolution of the 
injunction, he may apply to the court for relief; but until the court va- 
cates the order, no direction from a third person can authorize him to 
violate its commands. The motion for an attachment must, therefore, 

be granted. 

The defendant also moves, on the answer and complaint, to vacate the 
order for injunction. It is a sufficient answer to this application that the 
defendant is in contempt for disobeying its commands. Until the con- 

Vol. IV. 29 
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tempt is purged, he is entitled to no favor. (2 Barb. Ch. Pr. 281 ; 1 
Paige R. 646 ; 1 Clarke, 22.) 

But upon the merits, I think this motion should not be granted. 
The facts shown by the affidavit to resist the application for an attach- 
ment, are not before the court on this motion. The defendant moves 
only on the facts stated in his answer. As between the complaint and 
the answer, if the whole equity of the complaint were denied by the 
answer, the court would dissolve the injunction. But the plaintiff pro- 
duces an affidavit of a third person in corroboration of his complaint, 
and in opposition to the facts set up in the answer. 

Under the code as it originally passed, neither a complaint nor an 
answer could have the force or effect of an affidavit They were merely 
pleadings. The verification required was too loose to allow them to be 
used as affidavits on an application for an injunction, or a motion to dis- 
solve it. (3 How. Pr. Rep. 327.) But the form of the jurat is now so 
altered by the amended code, as to change the practice in this respect 
The party now swears to the facts stated in the complaint or in the an- 
swer, as positively and substantially, and in the same form as he form- 
erly did under the chancery practiee. Where an application is made 
to vacate an injunction on an answer thus verified, the plaintiff is at 
liberty to oppose the same by affidavits or other proofs, in addition to 
those on which the injunction was granted. (Amended Code, § 226.) 

The motion to vacate the injunction is therefore denied, with $10 costs. 



SUPREME COURT. 

Elias Durkee and others vs. The Saratoga and Washington 

Rail Road Company. 

The objection that the complaint does not contain facta sufficient to constitute a cause of 
action, may be raised by a demurrer which merely specifies the ground of objection, in the 
language of the statute. (See Glermy v. Hitching ante, p. 98, which seems to hold ad- 
versely on this point) 

Separate causes of action, all arising out of the same class, may be united in the same com- 
plaint, provided they are separately stated. 

By the separate stating of the several causes of action, in the complaint, it is intended that 
there shall be a count for each cause of action, or what is equivalent thereto. 

Washington Special Term, Dec. 1849. — This is a demurrer to a com- 
plaint. The complaint alleges that at and before the committing of the 
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grievances in the complaint mentioned, the plaintiff was seized and 
possessed, in fee, of a certain lot and a store thereon, in the village of 
Port Edward, in the county of Washington, in which store they carried 
on the general business of country merchants — that the defendants 
were, at the same time, possessed of certain lands near to and adjoining 
the said store and lot of the plainti&B, for the use and occupation of the 
Saratoga and Washington rail road, and while so possessed, wrongfully 
and injuriously made, built and erected on the lands so possessed by 
the defendants, and on the south line of the lot so possessed by the 
plaintiffs, and near and upon said lot, and near said store, and upon 
and across a certain public highway, known as the Waterford and 
Whitehall turnpike, passing in front of said store and lot of said plain- 
tiffs, an embankment for the track of said rail road of the elevation of 
nine feet, and the said embankment so erected, have wrongfully and 
injuriously hitherto kept up, by means of which the plaintiffs have 
been, during the whole time, greatly disturbed, injured and prejudiced 
in the possession, use and enjoyment of their said lot and store, and 
hindered and prevented from enjoying the same, in so ample and bene- 
ficial a manner as they otherwise might, could, would, or ought to have 
done, and also much injured in their business as merchants, and likely 
to lose great profits therein, for that by the means of the said premises, 
the means of approach to the said store and lot, and the situation and 
value thereof, have been greatly injured, and whereby the plaintiffs 
were compelled to raise and elevate their store, and put to great charges 
and costs about the same, and in grading the approaches to the same ; 
and in raising the store, it was greatly damaged, and the plaintiffs claim 
$1500 damages. 

The complaint was sworn to, 8d May, 1849. 

The defendants have demurred to the complaint for the following 
grounds: 

1. That several causes of action have been improperly united therein. 

2. That the complaint does not state facts sufficient to constitute a 
cause of action. 

W. L. F. Warren, in support of the demurrer. 

Watt k Perry, for Hie plaintiffs. 
Willard, Justice. — The plaintiffs have united in the same complaint 
three substantive grounds of injury, viz. : one for the building an em- 
bankment on the defendants' own land, one for building an embankment 
on the highway near the plaintiffs' store, and a third for erecting an em- 
bankment on the plaintiffs' land. These injuries are not separately stated 
but blended together, and the defendants have demurred for that cause. 
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By section 142 of the code, the complaint Is required to contain a 
statement of the facts constituting a cause of action, in ordinary and 
concise language, without repetition, and in such a manner as to enable 
a person of common understanding to know what is intended* The 
167th section provides for uniting, in the same complaint, several causes, 
where they all arise out of the same class ; and of these classes, seven 
are specified ; but the causes of action so united, must all belong to one 
only of these classes, and must affect all the parties to the action, and 
not require different places of trial, and must be separately stated. The 
commissioners, doubtless, had their eye upon actions at law when they 
framed the 167th section. They have not limited, and probably did 
Hot intend to limit the number of civil actions, as they are defined in 
sections 2, 4 and 5 to 7. There are other remedies, well known to 
our jurisprudence for ages, and which still exist, that cannot be com* 
prised in either of the seven specified in section 167. The action for 
a divorce or limited separation, a mensa et thoro, for example, could not 
be united with an action upon a promissory note. All that is settled 
by section 167 is, that in the seven cases there specified, several causes 
of action may be united in the same complaint, if the rules prescribed 
for that purpose in that section be observed. 

Among these rules for the joinder of actions are the following, viz. : 
" that the causes so united must all belong to one only of these classes," 
Ac, " and must be separately stated." The causes united in this complaint 
all belong to one class, to wit, number three, but they are not separately 
stated. This is made a distinct cause of demurrer, by § 144, sub. 5, of 
the Code of Procedure. 

The 150th and 151st sections throw some light on this question. By 
those sections, the defendant is allowed to set forth by answer as many 
defences as he shall have. They must be separately stated, and refer to 
the causes of action which they are intended to answer. The defendant 
is allowed to demur to one or more of the several causes of action stated 
in the complaint, and answer the residue. From these provisions, in con- 
nection with the foregoing, it is obvious that the code intended that each 
cause of action should be embraced in a single count in the complaint, 
and that there should be as many counts as there are causes of action. 
Had the old phraseology, with which the profession was familiar, been 
retained, fewer mistakes would have been made in this respect. The re* 
quirement, that the several causes of action must be separately stated in 
the complaint, is precisely equivalent to the requirement of a distinct 
count in a declaration for each cause of action. Without such separation, 
the defendant cannot have the benefit of a separate answer or demurrer. 
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Nor can there ever be such an issue framed, as to enable the court and 
jury to try it in an intelligible manner. Under the former system of 
pleading, the uniting of several causes of action in the same count, was 
a ground of demurrer. (See 1 Chitty PL 200, et seq., 890 to 898 ; 
Gould's Fl. ch. 4, §§ 2, 8, 4, &c. ; and see 10 Wend. 824.) Each count 
was required, singly to contain a good cause of action, and unless it did 
so, it was defective, (id.) Formely the causes of action stated in this 
complaint could not be joined in the same declaration, even in separate 
counts. (See Chitty PL and Gould PL supra.) By section 167 of the 
code, they may be united in the same complaint, if separately stated; 
that is, according to the ancient mode of expression, if each separate 
cause of action is confined to a single count 

The plaintiff's counsel denies that there is more than one cause of 
action set up in the complaint They insist that the allegation that the 
defendants built the embankment on their own land, on the highway 
or turnpike, and on the plaintiff's land, is merely descriptive of its lo- 
cality, and that the gravamen of the action is the consequential injury. 
If this were so, there would be a good ground of demurrer before the 
code for a misjoinder, because the statute, (2 B. S. 563, § 16,) allowing 
case to be brought instead of trespass, does not apply to injuries to the 
freehold. (See 10 Wend. 824.) For those, the remedy was left as at 
common law. If) then, here is a misjoinder at common law, it is be* 
cause trespass and case were united in the same declaration, contrary 
to well-settled practice. (1 Ch. PL 197 ; 2 Saund. 117, c. e.) If tres- 
pass and case could not be united in the same declaration, before the 
code, though in different counts, they cannot be united in the same ao 
tion now, unless they are separately stated, that is, set forth in different 
counts. 

If the complaint had conceded that the embankment was rightfully 
built, and had claimed damages only for the unskilful or improper man- 
ner of its construction, the jury would not be warranted in giving dam- 
ages for the entry on the plaintiff's lot But the complaint states that 
it was wrongfully built, as well on the plaintiff's as on the defendants 9 
lot Thus it opens the case for proof of damages for the unlawful entry 
on the plaintiff's land, as well as for the consequential injury resulting 
from its erection on the defendants' own land and on the turnpike. 

The second ground of demurrer is that the complaint does not con- 
tain facts enough to constitute a cause of action We are here met, in 
the threshold, with the objection that the demurrer does not distinctly 
specify the grounds of objection to the complaint, as required by § 146. 
There is an intimation by SiU^ J., in QUwny v. Sitchins, 4 Hqw,.P& 
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IL 98, that a demurrer in this form, without specifying wherein the 
complaint fails to set forth a cause of action, is insufficient ; but the 
point was not necessary to be decided in that case, and the demurrer 
was in fact overruled upon the merits. But in De Witt agt Suoifi et at, 
8 How. Pr. R 281, the question arose, before Gridley, J., on motion 
to set aside a judgment, which a plaintiff had entered in disregard of a 
demurrer, setting forth, as required by § 144, sub. 6, that " the com- 
plaint does not state facts sufficient to constitute a cause of action." 
The plaintiff insisted that he had a right to disregard the demurrer on 
account of its generality ; and that the demurrer was a nullity because 
it did not distinctly specify wherein the complaint failed to set forth a 
cause of action. But the learned judge set aside the j udgment as irregu- 
lar, thus holding that a demurrer assigning as the ground of it, the rea- 
son stated in the 6th subdivision could not be treated as a nullity. 
There is nothing in the code which requires the party demurring to 
specify the ground of his demurrer, more distinctly than to indicate to 
which of the six classes it belongs. That is all that can be necessary 
for the information of the adverse party, with respect to the first and 
sixth grounds of demurrer, neither of which are waived by answering 
over without objection. It would lead to great prolixity, in many 
cases, if the reasons for saying that the complaint does not state 
facts sufficient to constitute a cause of action, were required to be set 
forth — a demurrer would assume the form of a brief for counsel rather 
than a pleading, under such construction of the section. I am satisfied 
that the objection that the complaint does not state facts sufficient to 
constitute a cause of action may be raised by a demurrer which merely 
specifies that ground of objection, in the language of the statute. 

The objection to the complaint is that it does not appear how an em- 
bankment on the turnpike road can inj ure the plain tifik It is not shown 
that the turnpike road was the necessary way to the plaintiffs' lot and store. 
It is stated, indeed, that the turnpike road is in front of the store, but 
whether a hundred rods in front or immediately adjacent, is not shown. 
Nor is it shown how the erection of an embankment on the defendants 1 
own land, can be unlawful ; or how it can injure the plaintiffs' business. 
The complaint takes for granted that the defendants are a corporation, and 
that they have a rail road, and the court is bound to take notice of the 
act of incorporation. The act, § 18, (L. of 1884, p. 442,) authorizes the 
defendants to cross any public highway, they restoring it in a sufficient 
manner not to impair its usefulness. The act thus legalizes the crossing 
the highway so far as the public is concerned, but does not exempt the 
defendant from the consequential injury resulting to others. But that 
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injury must be so alleged that the court can see that it resulted from the 
act of the defendants. (See Fletc/iery. The A. AS. Bail Hood, 25 Wend 
462.) In the case cited, the embankment was stated to have obstructed 
the passage of the plaintiff from his lot to the street, to which it was ad- 
joining, and that it turned the water into his cellar, so as to injure and 
fanpair his cellar- wall and basement, and greatly depreciate the value 
of his premises. Here the court could not fail to see that the plaintiff 
sustained a particular injury from the erection of the defendants. But 
in the present case, there is no such obvious connection between the 
building of the embankment on the highway and the injury to the plain- 
tiff's business as merchants. It is not stated that their store adjoined 
the turnpike, or that the passage over the turnpike was necessary to ap- 
proach the store. If they mean that their mercantile business was in- 
jured, in consequence of the increased facilities afforded by the 'railroad 
to reach a better and a larger market, the loss which they sustain is one 
for which the law affords no redress. It is damnum absque injuria. It 
is merely the common loss which some portions of the country tempo- 
rarily sustain by the construction of rail roads and canals. The open- 
ing of commercial facilities to one part of the country, not unfrequently 
affect injuriously, the business of other places. But it has never been 
supposed that an action could be sustained for an injury of that charac- 
ter. 

The defendants are entitled to judgment on the demurrer for the rea- 
sons before stated, with leave for the plaintiffs to amend their complaint ; 
as the defect in this case arose out of a misapplication of the principles 
of the code to the former mode of pleading, and as the plaintiffs may 
have been prevented from amending when the demurrer was served, in 
consequence of the dictum in. Glenny v. HiUhins, supra, that the demur- 
rer was void for its generality, I shall allow the plaintiffs to amend with- 
out costs. 

Judgment for the defendants on the demurrer to the complaint, with 
leave to amend without costs. 
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SUPREME COURT. 
Emily Coit vb. Joshtja Corr. 

A wife cannot sue her husband without a next friend, except, in the single ease of * salt for 
an absolute divorce. This was the equity rule of practice in such cases, previous to the 
adoption of the code ; and held, that it must be the same under the present code. 

New York Special Term, October, 1849. — This was a suit brought by 
the wife against her husband to recover possession of a house and lot in 
the city of New York, claimed to be the separate property of the wife 
by deed from her husband. When the cause was called in its order on 
the calendar, the defendant obtained judgment dismissing the complaint. 

Motion was now made to set aside that judgment on the allegation 
that the plaintiff had a meritorious cause of action. 

To which it was objected that the plaintiff could not sustain a suit in 
her own name, and that no valid and effectual judgment could be ren- 
dered for her in the suit 

Edmonds, Justice. — Formerly at law, the wife could not sue her hus- 
band, because during coverture her legal existence was suspended. In 
equity, however, she could ; but according to the course and practice of 
the court only, by the instrumentality of a next friend or guardian. Our 
statute, however, made an exception where she fil&l her bill for a di- 
vorce. In such a case, she was allowed to sue in her own name. 

The code has now, however, permitted her to sue without joining her 
husband, in all actions which concern her separate property, or which 
are between herself and her husband. In other words, the rule in equi- 
ty which recognized her separate legal existence, has now been made 
applicable to the foregoing cases, whether in law or equity. This suit 
is one of those cases, for it concerns what she claims to be her separate 
property. She may, therefore, sue alone ; that is> without joining her 
husband ; but it does not by any means follow, that she may sue with- 
out having a next friend to be responsible for the costs of her " false 
clamor." 

There is a marked difference between the language used in the code 
in this respect and that used in the Revised Statutes, in respect to her 
suits for a divorce. Under the former " she may sue alone," that is, 
without joining with her husband. Under the latter she may sue "in 
her own name, that is, without a next friend." 

Under the Revised Statutes it was properly held that she need not have 
a next friend, to be responsible for costs, and their language could not 
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possibly be construed to apply to a capacity to sue without joining her 
husband as a party. The Legislature evidently intended to increase her 
protection by giving her a right freely to resort to a court to obtain re- 
dress against her husband's infidelity, without the embarrassment of 
giving security for costs, and especially in a suit where she might com- 
pel the defendant to contribute towards those very costs, even before 
her case was proved or tried. 

I cannot, therefore, acknowledge the force of the argument sought to 
be drawn from the practice under this provision of the Revised Statutes 
and hold that she may sue without a next friend, because she is autho- 
rized to sue without joining her husband as a party with her. 

On the other hand, I am of opinion, that the whole of the equity rule 
ought to be applied, for the reasons of the rule are peculiarly applicable. 

By that rule a next friend was required because the married woman 
was so situated that she could not have the protection of her husband, 
and musl^ therefore, resort to that of some other person. Such next 
friend need not, however, be a relation. He might be a stranger, but 
he must be a person of substance enough to be. answerable for the costs. 
He is of her own selection and no one can bring a suit for her as her 
next friend without her consent, and the rule, while it thus aims at her 
protection, also has in view the protection of others against her unfound- 
ed proceeding* Hence, when the next friend of a married woman has 
become insolvent, the suit has been stayed until a new one was selected 
or security was given for the costs. So, when the next friend absconded 
or died. (Pennington v. Almn } 1 S. & S. 264; Drinan v. Manrtx, 8 Dr. 
& W. 154 ; Oreenaway v. Rotheram, 9 Sim. 88 ; Barlee v. Barke, 1 S. & 
S. 100.) 

This question was well considered in our Court for the Correction of 
Errors, in Wood v. Wood, (8 Wend. 867.) The chancellor in that case, 
(which was a bill filed for separation because of ill usage) had reversed 
an order of a vice chancellor granting alimony, because the wife had 
sued in her own name without a next friend. And while the chief jus- 
tice and other members of that court differed on the question whether 
she might not in such case as well as in a suit for an absolute divorce, 
sue in her own name, they all agreed that in all other cases, she could 
not sue except by her next friend, who must be a responsible person in 
order to protect others against her improper prosecutions and to inter- 
pose a salutary check upon them. 

This was the law of this state when the code was enacted, and it would 
be quite unaccountable that the Legislature, while it increased the wife's 
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protection, should overlook the salutary checks then existing and well 
established against an abuse of the enlarged privilege conferred upon her. 

This case of Wood v. Wood, is not only in point to show that a wife 
cannot sue her husband without a next friend, except in the single case 
of a suit for an absolute divorce, but also to show that if she does, the 
objection may be taken at any time, for the reason that it would be uae- 
less to go on with a suit which it was apparent to the court could not 
be sustained, and which had been prosecuted in open violation of the 
rules and practice of the court 

For these reasons this motion must be denied. 



SUPREME COURT. 

Michael Delahater vs. Ambrose S. Russell. 

An execution may be issued against the person of a judgment debtor, where the judgment 

was reoovered in an action for criminal conversation with the plaintiff's wife. 
Such an action is for an "injury to the person" of the plaintiff under section 179 of the code. 

Albany Special Term, Feb. 1st, 1850. — This was an action brought to 
recover damages for criminal conversation with plaintiff's wife, in which 
plaintiff recovered judgment for $526.62 damages and costs. An exe- 
cution against the defendant's property was returned unsatisfied, after 
which an execution was issued against the person of the defendant, un- 
der which he was arrested and imprisoned in Columbia county. The 
defendant now moved to set aside the latter execution on the ground 
that it was not authorized by the code in an action for crim. con. 

C. L. Monell,/w defendant. 

J. H. Reynolds, for plaintiff. 

Parker, Justice. — Section 288 of the code provides that an execution 
may be issued against the person of the judgment debtor, if the action 
be one in which the defendant might have been arrested, as provided 
in section 179 and section 181. 

Section 179 authorizes the arrest of a defendant " in an action for the 
recovery of damages, on a cause of action not arising out of contract, 
where the defendant is not a resident of this state, or is about to remove 
therefrom, or where the action is for an injury to person or character, or 
for injuring or for wrongfully taking, detaining, or converting property. n 
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It is under this clause of the 179th section that the authority to imprison 
the judgment debtor in this action is claimed. 

I think the act complained of was an injury to the person of the plain- 
tiff. It was an invasion of his personal rights. The action was brought 
for depriving the plaintiff of the " comfort, society, fellowship, aid and 
assistance " of the wife. Such was the language of the declaration under 
the former remedy by special action on the case. (2 Ch. PL 266.) This 
is the substantial injury stilL The form of action only is changed. 

Rights of persons are divided into absolute and relative. Criminal con- 
versation is classed under actions for injuries to the latter. (1 CL PL 
187.) This classification is related by all our elementary writers. (2 
Kent's Com. 129 ; 8 Black. Com. 188.) 

Blackstone says (8 Black. Com. 189 f ) " injuries that may be offered 
to a person considered as husband, are principally these : abduction, or 
taking away a man's wife ; adultery, or criminal conversation with her ; 
and beating or otherwise abusing her." 

Slander or libel is an infringement of the absolute rights of persons 
and I have no doubt a judgment debtor would have been liable to im- 
prisonment in these actions, if injuries to " character" had not been par- 
ticularly mentioned in the statute. (2 Kent's Com. 16 ; 1 Chitty PL 187.) 

It is not supposed that it was the intention of the Legislature to excuse 
from imprisonment judgment debtors in actions for crim. eon., seduction 
of a daughter, or beating of a servant ; and subject defendants to im- 
prisonment in all other actions for wrongs : nor does the statute in my 
opinion demand any such construction. On the contrary, I think the 
language employed is used in its established legal signification, and, 
though it might have been more explicit, covers the class of actions in 
question. 

The motion must be denied, but the question being a new one, with- 
out costs. 
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SUPREME COURT. 

In the matter of the Taxation of the Account of B. Slosson, late 

District Attorney of Ontario County. 

A district attorney can only charge for two subpoenas for the same witness in the same case, 
from the commencement of the prosecution before the grand jury to its conclusion by 
verdict and final judgment, (Session Laws, 1839.) And this charge must apply to witnesses 
in cases where a second trial is rendered necessary in consequence of the disagreement of 
the jury on the first. 

Where a witness duly recognized fails to attend in pursuance of such recognizance, he may 
be proceeded against by attachment in the same manner as if he failed to appear in pur- 
suance of a subpoena. (Sess. Laws, 1845, ch. 180, p. 187, § 20.) 

Ontario Special Term, Dee. 1849. — On the 15th November, 1849, the 
account of B. Slosson, Esq., as late district attorney of Ontario county, 
was taxed by Hon. Mark H. Sibley, county judge, &c. at $743.97. The 
bill as presented, amounted to $837.19, of which $9.47 was disallowed 
by the county judge, by the consent of Mr. Slosson, as having been erro- 
neously charged. The further sum of $83.75 was also disallowed against 
the remonstrance of Mr. Slosson, leaving the amount at $743.97, which 
was taxed as above. The said sum of $83.75 ; was made up of charges for 
subpoenas for witnesses in criminal cases, exclusive of charges for subpoe- 
nas for such witness before the grand jury, and also exclusive of one 
subpoena for each of such witnesses before the court, in the same prose- 
cution. A portion of these subpoenas were issued for witnesses who had 
been before subpoenaed and who, upon the postponement of trials were 
called for the purpose of having them recognized, and who failed to 
appear. Another portion was in a case where the witnesses had appeared 
on a former trial of the same cause in which the jury did not agree, and 
were discharged, and upon calling the witnesses to recognize them to 
appear at another term of the court for another trial of the same cause, 
they did not appear. The remaining portion were issued under the 
following state of facts, viz. : The causes'in which they were issued were 
prior and up to the July Oyer and Terminer, 1849, in that court, at 
which time they were sent, by order thereof to the Sessions, the Oyer 
and Terminer having, on the first or second day of said term, dismissed 
the petit jury, at which time the witnesses had not appeared, and were 
afterwards subpoenaed to appear at the sessions. 

In all the cases, the witnesses were deemed material by the district 
attorney. 



PRACTICE REPORTS. 287 

The district attorney appealed from the taxation by the county judge 
under § 5 of ch. 375 of Session Laws of 1839. 

T. M. Howell, for appellant 

G. Granger, for supervisors of Ontario county. 

Welles, Justice. — The first section of the act entitled " an act to 
regulate the fees of district attorneys, and to repeal the several acts re- 
lating to the same, passed May 7th, 1839," among other things enacts 
as follows : " No other or greater fees shall be allowed to any district 
attorney in any county in this state, (the city and county of New York, 
and the counties of Erie, Genesee, Eensselaer, Washington and Onon- 
daga excepted,) for any services rendered by him in the discharge of 
the duties of his office as chargeable against the said county, than such 
as. are hereinafter provided." The section then proceeds to jirovide for 
various services of the district attorney, and in relation to subpoena, is 
as follows : " For every subpoena actually and necessarily issued, re- 
turnable before a grand jury or court, twenty-five cents, including sub- 
poena ticket ; but no other allowance shall be made for any draft or 
copy of subpoena, or any draft or copy of subpoena ticket for any wit- 
ness ; and no more than one subpoena and subpoena ticket shall be al- 
lowed for each witness subpoenaed either before the grand j ury or court ; 
and no allowance shall be made for any subpoena and subpoena ticket issued 
for the same witness, more than once in the same cause, except when it 
shall become necessary to subpoena the same witness before the courts 
after having been subpoenaed before the grand jury." 

This seems to me to settle the question. Only one subpoena is to be 
charged for the same witness in the same cause, after the indictment 
found; and only one for the same witness before the grand jury ; so that 
no more than two subpoenas can be charged, in any case, for the same 
witness, from the commencement of the prosecution before the grand 
jury to its conclusion by verdict and final judgment. There is no room 
for construction or interpretation of the statute. It may, in some cases, 
produce inconvenience to district attorneys, and may possibly require 
them, occasionally, to render a service without compensation. Indeed, 
this they have to do every term of the court. They are required to 
attend before the grand jury for the purpose of examining witnesses in 
their presence and giving them advice upon legal matters, (2 E. S. 725, 
§ 32,) for which no compensation is provided ; besides a great variety 
of other duties and labors, as the experience of almost every vigilant 
district attorney will prove. The Legislature has seen fit to select from 
their various duties a portion, for which compensation is given, doubtless 
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deeming that sufficient for the whole. Whether the compensation is 
adequate, is not for courts to determine. 

With respect to the particular question under consideration, it is be- 
lieved the Legislature upon the subject was prompted by complaints of 
recklessness, not to say rapacity, of some district attorneys, who were 
guilty, among other things, of neglecting to have the witnesses recog- 
nized, and thus creating a necessity for issuing subpoenas a second time, 
or oftener, for the same witnesses in the same cause. The evil was not 
only, or mainly, the expense of the additional subpoena, but it led ne- 
cessarily to the expense of serving them, which, upon an average, was 
quadruple that of issuing them. To avoid this, the district attorney is 
to put the witness under recognizance to appear, if another attendance 
is necessary. If the witness disobeys the subpoena when duly served, 
he is in contempt, and may be brought in on attachment, and will be 
compelled to pay the expense of the proceeding against him, and may 
be fined besides, unless he shows a good excuse for not attending. After 
a witness is duly recognized and neglects to attend in pursuance of his 
recognizance, he may be proceeded against by attachment in the same 
manner as if he had failed to appear in obedience to a subpoena. (Ses- 
sion Laws of 1845, ch. 180, p. 187, § 20.) In this way the attendance 
of witnesses may always be secured, if at all, at all the different terms 
of the court, after the indictment is found, upon being once subpoenaed. 

It may be that the statute is too strict with the district attorney in 
not allowing him to charge for the subpoenas for witnesses in case of a 
second trial becoming necessary in consequence of the disagreement of 
the jury on the first, as was the case with respect to a portion of these 
rejected items. It is usual, after the testimony on a trial is closed, to 
discharge the witnesses. It would be regarded oppressive upon them 
to require them to remain in attendance after their examination is 
closed, and until the jury are discharged, or to enter into a recognizance 
for farther appearance in the same cause. But however this may be, 
the remedy is with the Legislature, and not with the judicial authori- 
ties. The statute before recited is too specific and comprehensive to 
leave any doubt upon the subject. 
The taxation by the county judge is affirmed, and the appeal dismissed. 
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SUPREME COURT. 
Jacob R Hallekbeck vs, Philip B. Miller. 

Where, under the code, a sheriff is sued for an official act done by him and recovers judgment 

against the plaintiff; he is not entitled to recover double costs. 
Jl seems, that the whole title of the Revised Statutes, establishing and regulating costs, of 

which the section allowing double costs is a part, is repealed by the code. (§ 303.) 

Albany Special Term, Feb. 26, 1850. — In this case the defendant was 
sued for an act done as sheriff of Columbia county, and recovered judg- 
ment against the plaintiff. The defendant's counsel now moved for 
double costs, under the provision of the Revised Statutes, 

C. L. Monell, for defendant. 
N. Hill, it n for plaintiff. 

Parker, Justice. — It was provided by the Revised Statutes, (2 Rev. 
Stat 617, § 24,) that, in cases like this, the defendant should recover 
" his taxed costs and one-half thereof in addition :" and the next section 
declared that such additional costs belonged to the defendant and that 
the counsellors, attorneys and other officers, and the witness and jurors 
should be entitled to receive only single costs. The question here pre- 
sented, is, whether this provision allowing double costs was repealed by 
the code. Section 303 of the code repeals " all statutes establishing or 
regulating costs, or fees of attorneys, solicitors and counsel in civil ac- 
tions," and declares that " there may be allowed to the prevailing party 
upon the judgment certain sums by way of indemnity for his expenses 
in the action," which allowances are to be termed costs. 

All costs are now made what the extra allowance to a sheriff was for- 
merly declared to be, indemnity to the party, and not the measure of 
compensation for the attorney and counsel. 

The section of the Revised Statutes allowing double costs, was a part 
of the title establishing and regulating costs, and I think it was the inten- 
tion of the Legislature to repeal the whole of it, and to provide an en- 
tirely new measure of indemnity. The repealing language of the code 
is very broad and comprehensive, and other provisions of the code are, 
I think, inconsistent with the idea that double costs were to be reoover- 
v ed under it. Extra allowances are ho longer fixed by law, either as to 

the amount or the cases in which they are to be allowed: but the courts 
are authorized to make such allowances, by a per centage on the amount 
recovered, or the value of the property in controversy, in difficult or ex- 
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traordinary cases and in certain other proceedings. I cannot think the 
Legislature intended that in such cases the costs were to be doubled. 

The Revised Statutes allowed " the taxed costs and one-half thereon 
in addition." Under the code there is no taxation, except the final entry 
by the clerk, in the judgment, of the charges for costs and disburse- 
ments. The language is inapplicable to the present mode of proceeding ; 
and the clerk is not authorized to enter in the judgment any more than 
is mentioned in sections 310 and 311 ; and after making the entry, which 
takes the place of taxation, the clerk certainly has no power to alter the 
judgment by adding to it one-half the amount. 

I think the motion should be denied, but the question being a new 
one, without costs. 



SUPSEME COUET. 
Myers vs. Feeter. 

After the service of an answer, the defendant may move to change the place of trial before 
the service of a reply and before the expiration of the time to reply. 

Essex Special Term, January ', 1850. — B. Pond, for defendant, moved 
to change the place of trial from Schenectady to Herkimer upon affida- 
vits, showing material witnesses in the latter county. He said it was 
clear from fhe recent decisions, and the 47th rule of court, that the mo- 
tion was not premature. 

J. E. McViNE,/w plaintiff, read an affidavit showing that the com- 
plaint was served on the 6th December, 1849, and an answer served on the 
25th of that month by mail, which gave the plaintiff until the 3d of Feb- 
ruary to reply. That the answer set up new and material matter in de- 
fence, to which the plaintiff intended to reply. He said the parties could 
neither of them know what witnesses would be necessary until the issues 
were all taken. That the code does not abolish the distinction between 
venue properly and the place of trial. The venue properly, is the county 
in which the action must be tried according to sections 123, 124, 125, 
of the code, in all which cases the court have power to change the place 
of trial, for cause. He further contended, that by section 126, the Le- 
gislature had provided a simple remedy to the opposite party if the venue 
properly f was laid in the wrong county. In such case, the defendant may, 
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before the time for answering expires, demand in writing that the trial 
be had in the proper county. If the defendant pursues this simple re- 
medy without success, the court would undoubtedly compel the plain- 
tiff to pay the costs of the motion. But if he neglect this, the remedy 
given by statute for the change of the venue, the venue must remain 
in the improper county subject to the right of the defendant to move 
the court to change the place of trials and that this can only be done on 
good cause shown after issue joined. The venue stands, but the place of 
trial is changed for convenience of witnesses or other cause. He cited 
in support of his views, (Code, §§ 128, 124, 125, 126 ; Barnard v. 
Wheeler, 8 How. Pr. R 71 ; Beardsley v. Dickinson, 4 id. 81 ; and 
Lynch v. Mosher, id. 86, 89.) 

He also submitted that the distinction made by the code between the 
change of venue and the place of trial was overlooked in the adoption of 
the new rules. (See Rules Sup. Ct, ed. 1887, R 94.) 

Hand, Justice. — Mr. Justice Sill, in Lynch v. Mosher, (4 How. Pr. 
R 86,) came to the conclusion that the defendant need not move to 
change the place of trial until after issue joined. But I do not under- 
stand him, or Mr. Justice Pabeeb, in Beardsley v. Dickinson, (id. 81,) to 
say that the motion cannot be made until the reply is in, or the time for 
replying has expired. On the contrary, in the latter case, the motion 
was decided upon the merits, notwithstanding it appeared that the re- 
ply had not been served. And the review of the cases by the Judge, in 
Lynch v. Mosher, to my mind, shows clearly that the motion may be 
made before reply. The language of the former statute, under which 
it was held that the defendant must move the first opportunity, after 
service of the declaration, is very similar to that of the Judiciary Act. 
(2 R S. 809, § 2 ; Jud. Act, § .49 ; Code, § 125 ; 11 Wend. 186 ; 4 Hill, 
68, n.) In addition to this such, too, is the plain reading of the 47th 
rule of this court : " No order to stay proceedings for the purpose of 
moving to change the place of trial shall be granted, unless it shall ap- 
pear from the papers that the defendant has used due diligence in pre- 
paring the motion for the earliest practicable day after the service of the 
complaint Such order shall not stay the plaintiff in putting the cause 
at issue, or taking any other step except giving notice and subpoenaing 
witnesses for the trial without a special clause to that effect," Ac. 

These rules were made by the whole court, under the' authority of 
the code, and may be considered as giving construction to the statute. 
The same court adopted the same rule immediately after the Judiciary 
Act became a law. 

Bat the plaintiff shows that the answer contains new and material mat- 
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ter, and that lie cannot yet determine what witnesses may be required 
upon the issues. It will rarely happen that the plaintiff in this stage 
of the cause will be ignorant of what he intends to traverse by his re- 
ply ; but as the plaintiff states that he is so in this case, the motion 
must be denied, without costs and without prejudice, so that it can be 
renewed after the reply comes in. 



SUPREME COURT. 
Joshua G. Cottrell vs. Jambs Finlayson. 

Where an attorney has collected money for his client, he is liable to an attachment, if he 
fails to pay to his client on demand; bnt the bringing of an action and recovery of a 
judgment against the attorney, is a waiver of the right to an attachment 

An attachment will not be issued against the attorney without a previous demand of pay- 
ment 

Albany Special Term, Feb. 1850. — The affidavit showed that the de- 
fendant, as attorney for the plaintiff, had collected several sums of money 
from different individuals ; that the defendant was at the time an attor- 
ney of this court ; that plaintiff demanded payment, which was refused 
by defendant on the pretence that his account for services rendered 
exceeded the amount of the money collected. The plaintiff then in- 
stituted an action in this court and after a litigated suit recovered, on 
14th January last, judgment against the defendant for $54 damages 
and $64.95 costs of suit. 

The plaintiff now moves for an order that the defendant pay over 
the amount of the judgment or that an attachment issue. 

C. A. Pugsley, for plaintiff. 
C. Stevens, for defendant 

Parker, Justice. — In this case the plaintiff might have applied for 
an attachment in the first instance, after making demand of the money, 
(3 Caines, 221 ; 5 John. 368 ; 4 Cowen, 76 ; 6 Cowen, 596 ; 4 Hill, 42, 
565.) Instead of doing so, he commenced an action which was liti- 
gated, and after having recovered a judgment in which the costs ex- 
ceed the amount of money collected, now applies to this court for a 
more summary remedy. I think the proceeding by action was a 
waiver of the right to proceed by attachment It seems to have been 
so regarded in Bohanan v. Peterson, 9 Wend. 508. It is not right to 
subject the defendant to the costs of a suit and also of the proceedings 
by attachment 
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There is another objection to granting this motion. There has been 
no demand of the amount ascertained to be due by the result of the 
litigation, nor of the costs recovered An attachment can never be is- 
sued without a previous demand. {Ex parte Ferguson, 6 Cowen, 596.) 

Motion denied, but without costs. 



SUPREME COURT. 
Clarkb vs. Staring. 

'Where a witness is subpoenaed at his temporary residence, or place of business, and attends 
the circuit in pursuance thereof) and then returns, he is entitled to his travelling fees from 
such temporary residence, instead of his permanent residence. 

Where a (material) witness was not subpoenaed until the night of the first day of the circuit 
(for the reason that he could not sooner be found,) and went to court the next morning, 
but arrived about an hour after the cause had been postponed, Wd, that there having been 
no laches chargeable to the party or witness, he having been subpoenaed and attended in 
good faith, he was entitled to his fees. Besides, he arrived in time to have been sworn, 
if the cause had been tried. 

Oneida Special Term, Dec. 1849. — Appeal from the taxation by the 
clerk of the costs of the plaintiff at the late Oneida circuit, on the post 
ponement of the trial of the cause. 

W. HuNT,y&r the defendant 
A. BenneTj^&t the plaintiff. 

Gridlet, Justice. — Two questions arise on this appeal. The first 
respects the allowance of the travelling fees of the witness Jerrolman, 
from the city of New York to the place of trial and returning after the 
close of the circuit The permanent residence of the witness was in 
Whitestown, in the county of Oneida. He, however, went to the city 
of New York, on business, about one month before the circuit, and he 
was engaged in business there for about two Months afterwards. He 
was subpoenaed in New York city, and came to the court solely in obe- 
dience to the subpoena, and returned to the city immediately after the 
postponement of the trial. No fraud or collusion between the plaintiff 
and the witness is pretended ; but it is insisted that under the act of 
1844, (See 2 R S. 734, 3d ed.) the witness was only entitled to travel- 
ling fees from Whitestown, the place of his permanent residence. In 
aid of this position I am furnished with authorities defining the mean- 
ing of the word " residence," under the election law, the insolvent laws, 
and the act of 1831, which exempts a resident from arrest The mean- 
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ing of words used in a statute, depends on the subject-matter of the 
enactment, and on the object and intent of its framers. The object of 
the Legislature in passing the act, the construction of which is now 
under consideration, was to compensate a witness for travelling to and 
from the court which he was obliged, by the process of the court, to 
attend. Ordinarily, a witness is subpoenaed at his permanent residence, 
and is thus entitled to his fees in travelling from such residence. In 
this case the witness was subpoenaed at the place of his temporary resi- 
dence and business, and leaves his business just as long and travels just 
as far, and incurs just as much expense as if his permanent residence 
had been in New York city. His temporary residence, therefore, is 
the place from which to compute the distance which he travelled. Any 
other construction of the word residence, would fail to carry out the in- 
tention of the Legislature. It would be most unreasonable to require 
the witness to leave his business and travel from New York to Oneida 
county and back again, for the fees due for travelling from the town of 
Whitestown to Home, merely because his temporary residence in New 
York would expire in some two months after he was subpoenaed. Such 
an interpretation of the word would be intolerable, not to say absurd. 

2. The same objection is made in relation to the fees of the witness 
Willis, and must be disposed of in the same way. This witness was 
sworn to be material, and was subpoenaed on the night of the first day 
of the circuit, and arrived the next morning about an hour after the 
cause was postponed. The reason of the lateness of the time when this 
witness was subpoenaed, was that the plaintiff had not discovered 
where the witness could be found in season to make an earlier service 
of the subpoena. And though the cause had been called once, and by 
mutual consent had been passed without prejudice, yet, the witness ar- 
rived in season to be sworn, if the cause had been afterwards called 
and tried. I think the fees of this witness should be allowed upon 
the reason of the case. If the witness had been subpoenaed in season 
and had without good cause, omitted to be at court before the cause 
was put over, he would have been entitled to no fees. (See 5 Wend. 
107, and 3 Hill, 457.) In the last of these cases, the fees were taxed, 
notwithstanding the witnesses were delayed by an accident till after 
the cause was sworn over. In the former case, the fees were disallow- 
ed because the witness by his own negligence had failed to be at court 
till after the cause was postponed. The court placing the right of the 
party to tax the fees against his adversary on the same ground with 
the right of the witness to demand them of the party. In this case, 
neither the plaintiff nor witness was chargeable with any laches. The 



PBACnCl KEPORTS. 246 

witness was subpoenaed in good faith, and had earned most of his fees 
when the cause was put over. Again, if the cause had not been put 
over, the witness would have been in season for the trial. 
The motion must be denied. 



SUPBEME COURT. 
Jakes Lamoreux vs. Henry Morris and others. 

A solicitor for plaintiff in a partition suit, is not liable to be attached for not paying to one 
of the commissioners his fees included in the taxed bill, and collected from the defendants. 

Albany Special Term, Feb. 1840. — This was an action of partition. 
The commissioner's fees had been taxed at $185, in the bill of costs 
made out by C. A. Pugsley, Esq., the attorney for plaintiff. J. L. Van 
Valkenburgh, who was one of the commissioners to make partition, 
applied for an order that Mr. Pugsley pay him his share of the com- 
missioner's fees, viz. $61.66, or that an attachment issue. It appeared 
that Mr. Pugsley had collected all or nearly all of the bill of costs as 
taxed, and that demand from Mr. Pugsley had been made by the peti- 
tioner. 

O. Allen, for petitioner. 

H. G. Wheaton, for Mr. Pugsley. 

Parker, Justice. — This court has held that the attorney is liable for 
sheriff's fees, upon the ground that the sheriff is obliged to serve pro- 
cess. (1 Caines, 192 ; 5 John. R 256, 368 ; 4 Wend. 474.) A differ- 
ent rule prevails in Vermont, (1 Ver. E. 101,) but I believe in this 
state it has never been decided that the attorney was liable for wit- 
nesses', referee's or commissioner's fees. In HoweU v. Ktitmey, 1 How. 
Pr. Eep. 105, it was decided that the attorney was not liable for refe- 
ree's fees. I think the petitioner could not have recovered if he had 
brought an action against the solicitor. The solicitor received the 
money for the plaintiff. He was bound to pay it over to the plaintiff, 
or to account for it on settlement with him. There is no doubt of the 
plaintiff's liability to the petitioner. 

But the petitioner asks for a remedy by attachment. To this cer- 
tainly he is not entitled. There is no relation here between the solici- 
tor and the petitioner, as between attorney and client. There is no 
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violation of confidence and no breach of trust. The money was col- 
lected for the plaintiff, and not for the petitioner. The latter had no 
agency in or control over its collection. The solicitor and the peti- 
tioner were both officers employed to perform several and different du- 
ties in the progress of the cause, but I do not see that they have any 
claims on each other. They can apply only to the plaintiff, and not to 
each other, for compensation. 
Motion denied, with costs. 



SUPREME COURT. 
Edward T. Schenck agt George McKie. 

Where the service of a paper is made by mail, in pursuance of § 410 of the Code of Proce- 
dure, it must be deposited in the post office at the residence of the attorney making ihe ser- 
vice, addressed to the person on whom it is served, at his place of residence, and the post- 
age paid. 

When the paper is thus deposited in the proper post office, correctly addressed, and the post- 
age paid, the service is deemed complete, and the party to whom it is addressed takes the 
risk of the failure of the mail. 

JL paper deposited by an agent of the attorney making the service, in a post office in a dif- 
ferent town from that in which the attorney resides, is not a good service except from the 
time it is actually received. 

An order from a county judge, staying proceedings, with a view to a motion to change the 
place of trial, does not, by the 47th rule, prevent the plaintiff from entering judgment 
unless there is some special clause to that effect. 

A motion to change the place of trial may be made before issue has been joined in the cause. 
(See Myers v. Fetter, ante, p. 240.) 

The case of Barnard etaly. Wheeler etalZ Howard Pr. R. 73, and Lynch v. Mother, 4 id. 
86, cited and explained. 

Washington Special Term, Dec. 1849. — Willakd, Justice. A motion 
is made on^he part of the defendant to set aside a judgment by default, 
entered by the plaintiff in the Montgomery clerk's office, on the 29th 
October last. The defendant contends that the judgment was irregu- 
larly entered. 

The first point to be determined on the question of regularity is, when 
the summons and complaint were served. Mr. Ingalls, the defendant's 
attorney, swears that the summons and complaint were brought to him 
by the defendant pn the 21st September last, and that McKie informed 
him that they were served on the 19th September. The attorney does 
not swear to his belief of the truth of this information ; and McKie, the de- 
fendant, although he has made an affidavit in the cause, is entirely silent 
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as to when those papers were served on him. The complainant swears 
positively that they were served by the sheriff of Washington county, 
on the 18th day of September. This, therefore, must be taken as the 
true day when the summons and complaint were served. The time to 
answer would expire on the 8th October, and on the 1st October, Judge 
Parker granted an order allowing twenty days additional time to pre* 
pare and serve an answer. This time would expire on the 28th Octo- 
ber, and a judgment could be regularly entered on the 29th October. 
The plaintiff swears that when the judgment was entered, no answer 
had been received, and that none was received until the 81st October, 
when it was immediately returned. 

The defendant insists that the answer was served in time, and the 
judgment irregularly entered, on the following grounds : 1st, as to ser- 
vice of the answer. It appears by the affidavits that the plaintiff, who 
is an attorney and conducts this action in person, resides in Fonda, 
Montgomery county, and Mr. Ingalls, the defendant's attorney, resides 
in Greenwich, Washington county. On the 26th October, the answer 
was prepared and sent by the defendant's attorney to the residence of 
his client in Cambridge, about twelve miles from Greenwich. The de- 
fendant being absent about fourteen or fifteen miles from home, the 
papers were left with his family. On his return home, the defendant 
swore to the answer before Mr. Crocker, in Cambridge ; and the latter 
gentleman, on the same 26th October, folded the answer and affidavit in 
the form of a letter, and legibly directed it to the plaintiff at Fonda, and 
paid the postage from Cambridge, in which office he deposited it, to 
Fonda. The plaintiff admits that he received it on the 81st October, 
and not before ; and the question is, whether the service was a good ser- 
vice on the 26th October, when it was deposited in the Cambridge office. 

The 410th section of the code enacts that service by mail may be made, 
when the person making the service and the per son on whom it is to be made, 
reside in different places, between which there is a regular communica- 
tion by mail. "The person making the service," is the attorney on 
whose behalf it is done, and not an intermediate agent employed by 
him ; were it otherwise, the attorney might employ an agent, living in a 
district, visited only by a weekly mail, and thus prolong the time for an- 
swering. This section of the code was adopted from the former practice. 
(See rule 7 of the old law rules.) The language of the rule was, that 
service by mail should be good in all cases where the attorneys reside in 
different places, between which there is a communication by mail. In 
one respect the code is more stringent than the rule, as it requires that 
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there should be a regular communication by mail between the two 
places, in order to make service available. It does not appear that there 
was a regular communication by mail between Cambridge, where the 
answer was mailed, and Fonda, where the plaintiff resided ; or that 
there was any mail commnunication between them. If this answer had 
been mailed by the attorney at Greenwich, his place of business, ad- 
dressed to the plaintiff at Fonda, and the postage paid, Brown v. Briggs, 
1 Howard S. T. R 162, is an authority to show that the service would 
be esteemed a good service on that day. Where the service by mail is 
regular, it seems the party to whom the paper is addressed takes the 
risk of the failure of the mail. (See Radcliff v. Van Benthuysen, 8 How. 
S. T. R 67.) He has a right, therefore, to insist that it shall be sent 
from the post office of the attorney, by whom the service is sought to 
be made — Corning v. Oilman, 1 Barb. Ch. Eep. 649, is in point. I 
think the service was not regular, and as it did not arrive until after 
the judgment, the plaintiff had a right to disregard it 

2d. It is urged that the judgment was irregularly entered, because it 
was entered in defiance of the order of Judge Lee, county judge of 
Washington county. It appears that on the 10th October, Judge Lee 
granted an order staying all proceedings on the part of the plaintiff 
until the decision of the Supreme Court on the motion, then noticed to 
be heard before Judge Willard, at his chambers, for the 80th October, 
to change the place of trial. This was served on the plaintiff on the 
17th October, but was disregarded by him. It is plain by § 401, et 
mq. of the code, that the judge had no jurisdiction of the motion, at 
chambers, and consequently the order to stay proceedings for that pur- 
pose was void. It appeared on its face to be a nullity. An order was 
never a stay of proceedings unless accompanied with a notice of motion. 
But the notice of motion, to be of any efficacy to uphold the order, 
must be to a court having jurisdiction of the matter. Again, the 47th 
rule allowed the plaintiff to proceed to judgment unless the order spe- 
cially directed otherwise. 

On the whole, I think the judgment was regularly entered. But as 
the defendant swears to merits, he must be let in upon terms. 
• The judgment must be set aside on the payment of ten dollars' costs. 

The defendant has connected with the motion to set aside the j udgment, 
a motion to change the place of trial from the county of Montgomery, 
where the plaintiff resides, and which he has designated as the place of 
trial, to the county of Washington, where the defendant resides. The 
professed object of this motion is for the accommodation of the parties and 
their witnesses, as the cause of action is not in itself local, but transitory. 
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A preliminary objection is made to the motion, on the ground that 
the cause is not at issue. It is insisted that the court cannot entertain 
a motion to change the place of trial until after an issue joined in the 
cause. There is a dictum to that effect by Harris, Justice, in Barnard 
et aL v. Wheeler et al 3 Howard Pr. R 73. And it was observed by 
Sill, J., in Lynch v. Mosher, 4 Howard Pr. R 86, that such motion, 
under the code, need not be made until after issue. In neither case, 
however, was the precise question now presented, necessarily involved, 
or in fact decided. 

Under the former practice, a motion to change the venue, which was 
the same as the present motion to change the place of trial, was in general 
required to be made before plea pleaded, but was sometimes allowed after 
issue, when no trial had been lost. (1 Dunlap, 412.) The practice prior 
to, and under the Eevised Statutes, is fully stated, and the cases are well 
collected in a note by the reporter to Britain v. Peabody, 4 Hill, 62, &c. 
Unless that practice has been changed by the Judiciary Act of 1847, or by 
the Code of Procedure, it is still regular to move to change the place of 
trial before issue, It is clear that the justices who revised the rules, in 
August 1849, in order to adapt them to the code, were of opinion that 
the former practice in this respect remained unchanged. (Rule 47.) 

The 125th section of the code, relates solely to transitory actions, of 
which the present action is one, and it provides that they shall be tried in 
the county in which the parties or any of them shall reside, at the com- 
mencement of the action ; or if none of the parties shall reside in the 
state, the same may be tried in any county which the plaintiff shall de- 
signate in his complaint, subject, however, to the power of the court to change 
the place of trial, in the cases provided by statute. There are no statutes 
on this subject but the Revised Statutes and the Judiciary Act, to which 
the code can refer. The Revised Statutes enacted the practice as it was 
at that time settled by the courts in transitory actions, without essential 
alteration. They required the issue in such actions to be tried in the 
county where the venue should be laid, unless the court should deem 
it necessary for the convenience of parties and their witnesses, or for the 
purposes of a fair and impartial trial to order such issue to be tried in 
some other county ; in which case the same should be tried in the 
county so designated. And the 49 th section of the Judiciary Act author- 
ized this court to order an issue of feet joined in any suit, to be tried in 
any other county, on good cause shown therefor, and on such terms, and 
under such rules and regulations as the said court should prescribe. It is 
argued that because the Judiciary Act (L. of 1847, p. 333, § 49) uses the 
Vol. IV. 32 
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expression "issue of fact joined," when authorizing this court to direct it 
to be tried in some other county; and because the Revised Statutes say that 
issues offactjoinedahafi}. be tried in the proper county,&c. (2 R. S. 409, §1,2;) 
therefore, the motion to change the place of trial cannot be made, until 
issue is in fact joined. But this argument, if it proves anything, proves 
too much. The act of 1786, entitled an act for regulating trials of issues, 
&c. (1 Green. Ed. 261, ch. 41,) enacts " that all issues joined or hereafter 
to be joined in the Supreme Court, &c. &c., shall be tried in the proper 
counties where the lands, tenements or hereditaments in demand or ques- 
tion, shall be situated, or the cause of action, suit, controversy or offence 
shall arise or be committed," &c, and the same phraseology is substan- 
tially retained in the act of 1813. (1 R. L. 825, § 1) The power of the 
court over the place of trial was an incident of its general jurisdiction, 
and was exercised for the advancement of justice, and the convenience 
of suitors and witnesses. The Revised Statutes neither increased or di- 
minished it, but speak of it as an existing and well-known power. And 
the practice under the Revised Statutes continued the same as before, down 
to the present day. There is no absurdity in making the order for the 
trial of an issue of fact, in a particular country, before the issue is framed. 
It cannot be tried until after it is joined But it can be known by the 
defendant as well before, as after issue, what facts will be material for 
him to prove on the trial. He knows what facts in the complaint he in- 
tends to controvert and what he expects to set up in his answer ; and the 
affidavits on which his motion is founded, must disclose those facts to the 
adverse party. (See Rules 47 and 48 ; Lee v. Chapman^ 11 Wend, 186.) 
The fair construction of the statute is, that the issue when joined, shall be 
tried, &c., although the order to change the place of trial may be made as 
soon as the plaintiff has indicated in the complaint the county he prefers 
for that purpose, and before such issue is joined. I do not perceive any 
reason, under the present system of pleading, for postponing the motion 
until after issue, which was not equally operative under the former system. 
There is precisely the same reason now as formerly, for requiring the 
motion to be made before issue, in order to prevent delay, and it cannot 
be made unless the defendant swears to merits. It is a fact of some 
significancy, that the commissioners of the code, have introduced and dis- 
posed of this subject, as a proceeding before issue. If it had been a mat- 
ter which did not arise until after issue, would not an orderly disposition 
of the subject require that it should not be provided for until after they had 
treated of the several kinds of issues ? I am satisfied that neither the Ju- 
diciary Act nor the code has limited the power of this court over the place 
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of trial in transitory actions, but that it remains substantially as before. 
(See MonelTs Practice, 34.) 

The motion, therefore, will not be denied upon the preliminary objec- 
tion, but will be heaid on its merits. 

I have carefully read the numerous affidavits on the part of the de- 
fendant, and the affidavits in opposition, and am of opinion that there 
is no sufficient reason for changing the place of trial from Montgomery 
county, where it is laid, to the county of Washington. 

The motion, therefore, must be denied, with ten dollars costs. 



SUPREME COURT. 
Lewis Radley vs. Heetry Houghtaling. 

When facts material to the defence occur after the joining of issue, leave will be given, on 
motion, to set them forth in a supplemental answer, and the plaintiff will have 20 days 
to reply to such supplemental answer. 

Albany Special Term, Feb. 1850. — This was an action for assault and 
battery ; issue was joined in May, 1849. Since the commencement of 
this suit another action had been brought in the Albany Mayor's Court 
by the defendant against the plaintiff for slander, on which a trial had 
been had and a verdict was rendered for six cents damages. On that 
trial the defendant in that suit set up in mitigation of damages that he 
was provoked to the uttering of the slander by a violent assault and 
battery committed on him by the plaintiff immediately before the speak- 
ing of the slanderous words, in consequence of which only nominal 
damages were recovered. The defendant now moves for leave to put 
in a supplemental answer setting up such trial and recovery. 

E. "W*. Peckham, for defendant, claimed that a supplemental answer 
was necessary to enable him to show the facts that had taken place 
since issue was joined ; and insisted that the plaintiff, having availed 
himself of the assault and battery to reduce the recovery to six cents, 
could not now recover for the assault and battery : or, if not a bar, that 
such proof would be proper in mitigating damages— citing 2 Wend. 
497 ; 18 do. 658 ; 2 Hill, 478 ; 3 do. 171 ; 1 John. K. 286 ; Cow. & 
Hill's notes, 828, 830, 960, &c. 

John J. Tyler, for plaintiff. 
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Parker, Justice. — The code provides (§ 177) that the plaintiff and 
defendant respectively may be allowed, on motion, to make a supple- 
mental answer or reply, alleging facts material to the case occurring after 
the former complaint, answer or reply. Under this section, the defend- 
ant is entitled to relief. I think the facts which transpired on the former 
trial are material to this case. How far they will go towards establish- 
ing a defence, it is not necessary to say. That question will be decided 
at the circuit in such a form as to afford to either party an opportunity 
to review the decision. 

An order must, therefore, be entered, permitting the defendant to put 
in a supplemental answer within ten dayS, setting out the former trial 
and proceedings thereon and the judgment, on paying to the plaintiff 
the costs of preparing for and attending at the March circuit, and ten 
dollars for costs of resisting this motion. The plaintiff will have twenty- 
days to reply to such supplemental answer. 



SUPEEME COUKT. 
Ons B. Howe! and Benjamin F. Skinner vs. James Muir. 

The court and not the referee, must take the order for an extra allowance under § 308 of the 
code; so held, where the referee who tried the cause found a verdict for plaintiff, and then 
found " that the cause was unreasonably defended within the meaning of section 308 of (he 
code." (See Ootdd agt Ghapin, ante, page 185.) This extra allowance cannot be granted 
on an ex parte application to the court 

Application for a per centage under section 308 of the code. 

J. P. Whittemore, for the plaintiff, presented the report of a referee 
finding in favor of the plaintiff the sum of $123.59. a And that this 
cause was unreasonably defended within ike meaning of section 308 of the 
Code of Procedure. 

Gridley, Justice.— This application must be denied, for several reasons. 

1. The court, and not the referee, makes the order for the extra allow- 
ance, and, of course, the court itself must decide whether " the prosecution 
or defence has been unreasonably or unfairly conducted" In this case no 
facts are presented to the court, upon which a decision can be based. 
The referee has assumed to decide that that question ; and the court is 
left to perform only the formal duty of making the order. The referee 
had no power to pass upon this point. The statute has given it to the 
court alone. 
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2. It will follow, from what has been said, that the order cannot be 
granted on an ex 'parte application. When the cause has been tried by 
a referee, the court can decide upon the propriety of granting the allow- 
ance, only on a view of the facts on which the charge of unfairly or un- 
reasonably conducting the defence is predicated, and those facts can be 
brought to the knowledge of the court only by an affidavit. Such was 
the practice under the provisions of the Eevised Statutes, by which exe- 
cutors were charged with costs for " unreasonably resisting or neglecting " 
the payment of a demand. (6 Hill, 386 ; 22 Wend. 271 ; 9 id. 488; 6 
id. 554.) The affidavit may be explained or contradicted. To enable 
the party to do this, he must have notice of the motion and of the 
grounds on which the application is made. 



SUPEEME COURT. 
Yaxe vs. Gwinits & Casler. 

Where a referee on the trial of a cause before him, (during an adjourned hearing,) personally 
examined a piece of machinery, the utility of which was the subject of the litigation, and 
during such examination, received explanations of its operation by two of the plaintiffs' 
material witnesses, without the knowledge or consent of the defendant : hdd, that the re- 
ferees' report, which was in favor of the plaintiff, must be set aside for irregularity. 

It seems, that the rule of law, which protects parties from any undue influence upon the minds 
of jurors, should be substantially applied to referees. 

Montgomery Special Term, Dec. 1849. — Motion to set aside report of 
referee for irregularity. 

The action in this case was founded on a promissory note. The de- 
fence was, that the note was given for the price of a lot of self-setting 
sawmill dogs purchased by the defendant Gwinits of the plaintiff, which 
the plaintiff warranted to be a good, useful and permanent machine, if 
well used, but which the defendants alleged was a useless and imperfect 
machine. The referee overruled the defence and reported in favor of 
the plaintiff for the whole amount of the note. The irregularity of the 
referee on which the motion was founded, was, his examination of the 
sawmill dogs in company with two of the principal witnesses of the 
plaintiff, one of whom was the plaintiff's son-in-law, and receiving from 
them explanations in regard to the machine. This examination occur* 
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red after the hearing had commenced and had been adjourned to a sub- 
sequent day, and was without the knowledge or consent of the defend- 
ants. 

E. S. Capron, for. defendants. 

We Barrett, for plaintiff. 

Paige, Justice. — The objection made by the defendants' counsel to 
the regularity of the proceedings of the referee is not founded merely 
upon his examination of the sawmill dogs in question, but upon such 
examination being made in the absence and without the knowledge or 
consent of the defendants, with the assistance of Ransom and Cady, the 
two principal witnesses of the plaintiff and upon his receiving, at the 
time of such examination, explanations from such witnesses, (one of 
whom was the plaintiff's son-in-law,) respecting the operation and con- 
dition of the sawmill dogs. It is insisted by the defendants' counsel 
that this was an irregularity on the part of the referee, which had an im- 
proper influence on his mind, prejudicial to the plaintiff, The plaintiff 
opposes this application upon the ground, that the defendants could not 
have been injured by the examination of the machine by the referee, as 
all its parts about which there was any dispute, were subsequently 
brought into conrt by the defendants, and also upon the ground that 
the irregularity of the examination by the referee was waived by the 
counsel of the defendants, on his being informed of such examination 
by the referee, on a subsequent hearing of the cause. There is a con- 
flict in the affidavits in relation to the alleged feet of the communication 
of information to the defendants' attorney by the referee, of his examina- 
tion of the machine, in the presence of Ransom and Cady ; and also in 
relation to the fact that such examination was mentioned by the wit- 
nesses Ransom and Cady, in their testimony given on the subsequent 
hearing of the cause. If the defendants and their counsel were both 
ignorant of the examination by the referee of the machine in the pre- 
sence of Ransom and Cady, until after the report of the referee was 
made, there could be no waiver of the irregularity. I think, however, 
that the weight of the evidence on this point is against the defendants. 
But upon a critical examination of all the affidavits, I have come to 
the conclusion that no information was given either to the defendants or 
to their counsel on the subsequent hearing of the cause, that the referee, 
at the time he examined the sawmill dogs, held any conversation with 
Ransom and Cady in relation thereto, and that he received from them 
at the time of such examination explanations respecting the operation 
and condition of the machine. 

The question then arises on this motion whether the act of the referee 
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in receiving from Ransom and Cady explanations in relation to the 
operation and condition of the sawmill dogs in question, in the absence 
and without the consent of the defendants was such an irregularity as 
entitled the defendants to have the report set aside. If this question 
had arisen in relation to a juror, it would have been deemed an irregu- 
larity fatal to the verdict. The rule as laid down by Justice Bbonson 
in Wilson v. Abrahams, (1 Hill, 211,) is, " that when in the course of 
the trial, a juror has in any way come under the influence of the party 
who afterwards obtained the verdict," or " if the juror has been guilty 
of misconduct or an irregularity which, there is some reason to suspect," 
" had an influence on the final result," the verdict cannot stand. It 
was settled by the earlier cases in this court that the verdict will be set 
aside where there is some reason to suppose that the party moving may 
have suffered by the misconduct or irregularity of the jury of which 
he complains. (1 Hill, 211 ; Smith v. Thompson, 1 Cow. 221 ; Horton 
v. Horton, 2 id. 689 ; Ex parte Hill, 3 id. 355.) In Oliver v. The Trus- 
tees of Springfield, (5 Cow. 283,) the jurors, after retiring to deliberate 
on their verdict and before agreeing upon the same, told the constable 
that they had agreed, and he therefore allowed them to disperse. Be- 
fore they re-assembled, some of them were in a bar-room where con- 
versations in relation to the suit were carried on in their presence. The 
court directed the jury to retire and re-consider the case, which they 
did, although this course was objected to by the plaintiff's counsel, and 
afterwards they returned a verdict for the defendant. The verdict was 
set aside by the court both upon the ground that the jurors may have 
been influenced by the conversations out of doors, and the ground that 
they procured their separation by a very unbecoming artifice. I have 
strong doubts whether a referee ought to be regarded as standing in 
the same situation as a juror, as respects the question arising on this 
motion. He exercises the functions not of the jury alone, but of both 
judge and jury. The parties are indisputably entitled to the unbiassed 
exercise of his judgment upon the evidence as given at a public hear- 
ing in their presence, uninfluenced by any conversations held by him 
with third persons in relation to the matters in controversy. His de- 
cision should be founded alone upon the evidence regularly given on 
the trial of the cause in the presence of the parties. He is not allowed 
to decide the cause upon his awn knowledge of the facts, nor upon any 
knowledge derived otherwise than from the evidence given on the trial. 
And he ought not to place himself in a situation which may expose 
him to be influenced in his decision by conversations held with third 
persons in the absence of the parties. 
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The referee in this case, in receiving the explanation of B^nsom and 
Cad j, respecting the machine in question, was doubtless unconscious 
of doing an act either improper or irregular. Nay, he may have felt 
perfectly assured that the information derived from these explanations 
did not have any influence on his mind prejudicial to the 'defendants. 
The law, we have seen, is so watchful in its protection of the parties 
from 'any undue influence upon the minds of jurors, that if there is 
only some reason to suspect, that an irregularity of theirs, although 
trifling in its character, has had an influence in the final result, their 
verdict must be set aside. And upon reflection, I have come to the 
conclusion, although doubtingly, that the same rule ought substantially 
to be applied to referees. In this case, I am not able to say that the 
information derived by the referee at the sawmill of the defendant 
Gwinits, from Kansom and Cady, did not have some influence on his 
report, and that the defendants were not prejudiced by it. There is 
certainly some reason to suppose that the defendants may have suffered 
by the information thus derived by the referee from Ransom and Cady. 
As the questions in this cause are purely questions of fact, and as they 
have once been passed upon by the referee, the cause, according to the 
decision in Clark v. Crandall^ (3 Bar. Sup. Ct: R. 612,) ought not to be 
referred back to the same referee. 

The report of the referee and all subsequent proceedings must be set 
aside, and the cause must be tried at the circuit unless a new referee is 
appointed. As the plaintiff is not shown to be in any way in fault, 
costs must abide the event of the suit. 

The decision of this motion disposes of the motion to set aside the 
adjustment of the costs. It is not therefore necessary to pass upon the 
questions of regularity raised on that motion. As the defendants are 
entitled to have the report and all subsequent proceedings set aside for 
the irregularity of the referee, the motion in relation to the adjustment 
of costs are unnecessary. To dispose of that motion, it may be denied 
without costs to either party. 
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SUPREME COURT. 
Hibam Pikbce vs. Joseph A. Craine and E. B. Fbbkb. 

Where an execution has been issued, under the old law, upon a judgment docketed under 
that law (prior to the passage of the code,) and returned unsatisfied, a second or phries 
execution may issue, as heretofore, without an order of the court, though more than fire 
years (Code, § 284) may hare elapsed since the entry of judgment (See Merritt v. Wing, 
onto, p. 14. See the case of Oatskitt Bank agt Sanford, ante, 101, which seems to hold a 
contrary doctrine, although this particular question was not involved in that case.) 

This is a motion to set aside the execution in this cause. The judg- 
ment in the cause was docketed November 19th, 1889, and on the 80th 
of October, 1840, an execution was issued upon the judgment, and the 
same was returned unsatisfied. And on the 25th day of April, 1849, 
a second execution was issued thereon, and which was on the 8th Oc- 
tober, 1849, returned unsatisfied, and on the 12th October, 1849, a third 
execution was issued thereon and a levy was made upon some property 
of the defendant Feme. This execution commanded the sheriff, as be- 
fore commanded, that he cause to be made $420.06, the amount of the 
judgment, and the endorsement was to levy this amount and interest 
from the 19th November, 1839, the time of docketing the judgment, 
and that he have those moneys before our justices of the Supreme 
Court, within sixty days from the receipt of said execution to render 
to the plaintiff Ate. And the defendant now moves to set aside this 
execution for the reasons and upon the grounds hereafter stated. 

Mason, Justice. — The main ground relied upon by the counsel for 
the defendant is, that the execution in this case was irregularly issued, 
for the reason that more than five years had elapsed since the entry of 
the judgment, and that no execution can issue in such case under the 
present Code of Procedure, only by special leave of the court, and that no 
order giving the plaintiff leave to issue his execution in this case had 
been obtained. The 283d section of the code provides that writs of 
execution for the enforcement of judgments as now used are modified 
in conformity to this title, and then enacts that the party in whose favor 
judgment has been heretofore, or shall hereafter be given, may, at any 
time within five years after the entry of judgment, proceed to enforce 
the same as prescribed by this title ; and by § 284 of the code, it is en- 
acted that after the lapse of five years from the entry of judgment, an 
execution may be issued only by leave of the court on motion, with 
notice to the adverse party ; and provides that such leave shall be given 

Vol. IV. 33 
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unless it be established by the oath of the party or other proo£ that 
the judgment, or some part thereof remains unsatisfied and due. (Laws 
of 1849, page 671, § 284.) 

These provisions in relation to the issuing of executions to enforce 
judgments, are new. 

' Our statute of 1787, which may be found in 1 R. L. p. 89, § 84, was 
substantially the statute Edward L chapter 6, and which confined the 
plaintiff to one year to have execution of his judgment, and this statute 
continued in force in this state up to the revision of 1880. . This statute 
provided that execution of the judgment might be had at any time 
within a year, and then enacted that when execution be levied, had or 
made of a further time passed than one year, that the sheriff shall be 
commanded that he make known to the party that he or she be before 
the justices or court at a certain day, to show if he or she have any 
thing to say why such matters enrolled ought not to have execution, 
&c. ; and then provides that if the defendant do not come, or come and 
say nothing why execution ought not to be done, then the sheriff shall 
be commanded to cause the judgment enrolled to be executed. This 
statute was adopted in most of the states of the Union. The courts in 
England have always held that when the execution was issued upon 
the judgment within the year, and returned unsatisfied, that an alias or 
pluries execution might be afterwards issued without a sci.fa. } by mak- 
ing a continuance upon the roll, and which was regarded as but con- 
tinuing the same execution of the judgment. It is held, however, in 
England, that the continuance upon the roll is not now required to 
connect the second execution with the first, (14 M. & W. 836 ; 8 Dowl. 
& L. 88,) and it is still held there that a new execution may be issued 
at any time if the first has issued within the year and a day, without a 
8ci. fa. (3 Dowl. & L. 554 ; 10 Jurist, 249.) The courts of this state have 
given the same construction to this statute, and held that one execution 
having been issued within the year, that another might be issued after- 
wards without a sci. fa. (5 Cow. R 446; 1 Cow. E. 86; 9 J. R 891.) 
I have looked into the reports of a large number of the different states 
of the Union, and I find that without exception, so far as I have exam- 
ined, that they have all held that if the first execution be issued within 
the year, that a second or third execution may afterwards go without a 
sci. fa. or any order of the court. In some of the states it has been de- 
cided that the first execution must be returned, and the second or other 
execution connected with the first by a continuance upon the roll, while 
in several of the states it is held that no continuance need be entered upon 
the roll, and such is the rule established by the courts in this state and 
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in Pennsylvania. (8 J. EL 106; 9 J. R 891 ; 1 Cow. R 86, note a; 2 
Serg, & Bawle, 142, 156.) 

In the revision of 1880, oar Legislature changed essentially the lan- 
guage of the statute in relation to the iaBuing of executions, and gave the 
plaintiff two years from the filing of the record in which to have exe- 
cution of his judgment, and the courts have given the same construc- 
tion to this statute, and have held that when the first execution was 
issued within the two years, that the plaintiff might at any time after- 
wards have a second or third execution without a acifiu or leave of the 
court We are now led to consider the present statute. (Laws of 1849, 
page 671, % 288 and 284.) This 283d section of the statute extends the 
time to the plaintiff to have execution of his judgment for the period 
of five years from the entry of the judgment, or, in other words, provides 
that the plaintiff may enforce his judgment by the writ of execution at, 
any time within five years after the entry of the judgment, and then 
comes section 284, which provides that after the lapse of five years from 
the entry of judgment, an execution may be issued only by leave of 
the court on motion, with notice to the adverse party, and goes on and 
states the proof which the plaintiff shall make to entitle him to it The 
sole object of the interpretation of a statute is to discover the intention 
of the law-makers. The question arises, then, did the framers of this 
statute intend to abridge the plaintiff's right to have the execution of 
his judgment, or did they intend, by the 284th section, to overrule by 
legislation the construction which the courts in England and in this 
country had put upon the former statutes, limiting the time of the plain- 
tiff to have execution of his judgment? I am inclined to think they 
did not It is a general maxim in the construction of a statute that 
the words used are to be interpreted and explained conformable to gen- 
eral usage. (Smith's Com. on the Construction of Statutes, 629.) And 
it is a general rule that when words have received a definite construction 
by judicial sanction, and such construction has been long acquiesced in t - 
that they shall be taken to have that construction when used in a stat- 
ute. Now if we limit the language of this 284th section, in its appli- 
cation, to the issuing of the first execution, as the courts have construed 
all our former statutes upon this subject, and regard the second or sub- 
sequent execution as connected with the first and but a continuation of 
it) whether the entry which shows the connection or continuance be 
entered upon the roll or not, as has long since been the doctrine of the 
courts in England and in this state, then the language of this section 
may have its full force and effect without any other change of the prior 
law upon this subject than to extend the time from two to five years 
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to the plaintiff to issue his execution, permitting the plaintiff at the 
same time to continue the execution of his judgment by new issues after 
the five years, as was the practice under our former statutes. I think 
the statute is susceptible of such a construction, and that we shall be 
doing no violence to the intention of the Legislature in permitting such 
a construction to obtain. When the prior execution has been issued 
and returned by the sheriff, under his official oath that the same is un- 
satisfied, or that it is unsatisfied in part, why the need of putting the 
plaintiff to the trouble and expense of a special motion to the court for 
leave to enforce a judgment, which the records of the court show by 
the sheriff's official return, is unsatisfied. There may be a sufficient 
reason for requiring this to be done when the judgment stood five years, 
and the record shows that the plaintiff has made no move to collect the 
judgment I am of opinion, therefore, that the execution in this cause 
was properly issued without an order of the court. 

There is nothing in the objections raised as to the form of the execu- 
tion. It is made returnable within sixty days, as required by section 
290 of the code, (Laws of 1849, page 673,) and is a substantial compli- 
ance in form with the requirements of section 289 of the same chapter 
of this statute. If it were defective in the respects urged by defend- 
ant's counsel, I should not set it aside, but should apply the 176th sec- 
tion of the code to the case and disregard it, or else section 173 and 
direct it to be amended. This motion must be denied, but as the prac- 
tice may be said to be in great doubt upon this point, I am not disposed 
to give the plaintiff costs of opposing. 



SUPKEME COURT. 
Isaac W. Thompson vs. Leonard Blanchard, &c. 

The old practice of moving on a case, or bill of exceptions, to set aside a verdict or non- 
suit, and all the proceedings to review, by the Supreme Court at general term, the rulings 
and decisions of a single justice thereof at circuit, are still in force in all suits commenced 
before the code took effect, and must be adopted and pursued in such cases. (See same 
cause reported on a similar question, 3 How. Pr. B. 399.) 

General Term, Jan. 1850. — Motion by defendant to amend the judg- 
ment-record by incorporating therein the bill of exceptions, and for a 
stay of proceedings. 

This suit was commenced before the original code took effect It was 
tried at the October circuit, 1848, for Washington county. The plaintiff 
recovered a verdict. The defendant, according to the old practice, made 
and served a case to enable him to move to set aside the verdict To the 
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case so made and served, the plaintiff under a protest proposed amend- 
ments. The case and amendments were settled by the justice who tried 
the cause. The case contained a stipulation giving to either party the 
right to turn the same into a bill of exceptions. The cause on the case 
was brought on to argument at a general term of the Supreme Court 
for this district, and was argued by the plaintiff and the counsel of the 
defendant, and at the general term of the Supreme Court held in Sep- 
tember, 1849, the motion for a new trial made on the part of the de- 
fendant was denied. The defendant has since such decision turned the 
ease into a bill of exceptions, and has procured the signature thereto of 
the justice who tried the cause and has filed the bill of exceptions with 
the clerk of the county of Washington. The defendant since he so 
filed the bill of exceptions has brought an appeal to the Court of Ap- 
peals and has taken the steps required by the code to make such ap- 
peal effectual. 

By the Court, Paige, Justice. — It is objected that the motion of the 
defendant to amend the judgment record should not be granted, upon 
the ground that the Supreme Court had no jurisdiction of the cause on 
the case made by the defendant, as it was not brought up before that 
court at a general term by appeal from the decision of Justice TfATfflTfl, 
who tried the cause, under the 4th chapter of the title of the original 
code relative to appeals. I think this objection is not well founded. 
The original code (8th section) was made applicable only to civil ac- 
tions commenced after it should take effect And the supplemental act 
did not make chapter 4 of the 11th title of the code in relation to ap- 
peals in the Supreme Court from a single justice thereof to the general 
term applicable to existing suits. This left the old practice in full force 
and applicable to all proceedings to obtain a review of the rulings and 
decisions of a single justice at circuit by the Supreme Court at a gene- 
ral term in suits commenced before the code took effect Sections 469' 
of amended code and 889 of the original code, declare that the rules and 
practice of the courts, where consistent with the code, shall continue in' 
force subject to the power of the courts to relax, modify or alter tha 
same. The amended code has made no alteration in this respect, and 
in all suits commenced before the original code took effect parties in- 
tending to move to set aside a non-suit, or verdict, must still make and 
serve a case or bill of exceptions according to the old practice of the' 
court and found his motion thereon. An appeal in such cases to the 
general term according to the provisions of the code cannot be taken. ; 

I am aware that section 323 of the amended code which was section 
271 in the original code abolishes writs of error and declares that the 
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only mode of reviewing a judgment or order shall be that prescribed by 
the code, and that this section is made by the supplemental act appli- 
cable to existing suits. But this section, so far as existing suits are 
concerned, must be deemed as being applied to appeals to the Court of 
Appeals; to appeals to the Supreme Court from an inferior court, and 
to appeals to a County Court from a Justice's Court ; all which are by 
the supplemental act made applicable to existing suits. The significant 
omission in the supplemental act of every section of the code which re- 
lates to appeals in the Supreme Court, from a single judge to a general 
term, among those made applicable to existing suited very clearly shows 
that the Legislature intended to leave in force the old practice of mov* 
ing on a case or bill of exceptions, to set aside a non-suit or verdict in 
all suits commenced before the code took effect 

The case of Tilly v. Philips in 8 How. Pr. B. 865, cited on the argu- 
ment of this motion has no application to the question now under con- 
sideration. In that case the question was whether an appeal under the 
amended Judiciary Act of 1847, from an order made upon a bill of ex- 
ceptions by the Supreme Court, would lie to the Court of Appeals, 
where the order was made after the code took effect In that case the 
plaintiff had taken a bill of exceptions and the Supreme Court had 
granted a new trial and the defendant had appealed to the Court of Ap- 
peals. This case is also reported in Comstock, (1 Comstock, 610.) The 
other cases in Comstock to which I have been referred by the plaintiff 
(1 Comet 228, 423, 429,) are all cases relating to appeals to the Court 
of Appeals from the Supreme Court, and are not applicable to the ques- 
tion, as to what is the proceeding which must be adopted in suits exist- 
ing when the code took effect, to obtain a review by the Supreme Court 
at a general term, of the rulings and decisions of a single justice thereof 
at circuit, which is the question now under consideration. The 11th 
section of the ^amended code authorizes the defendant in this case to 
take an appeal to the Court of Appeals. That section gives the Court 
of Appeals the power to review every actual determination of the Su- 
preme Court made at a general term in an action commenced therein. 

But if the cause wfes not properly brought before us at a general term 
on a case made in accordance with the old practice, I think the plaintiff 
by acquiescing in the mode adopted by the defendant to obtain a review 
of the rulings of Justice Harris at the circuit, waived any objection 
which he might have taken in limine to the proceedings of the defend- 
ant and to the jurisdiction of this court 

The defendant is entitled to the relief asked for in his notice of motion 
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SUPREME COURT. 
Andrew Murray vs. Leorid Habkens. 

Where a constable is sued, under the code, for acts done bj him bj virtue of his office, and 
recovers judgment against the plaintiff; he Is entitled to recover double costs, under 2R.S. 
G17, § 24 and 25. 

(It t9t» be seen Oat tto$ decision is dsncOy advent to the one in HaUmbeck r. Jftfcr, ants* 
page 239.) 

Erie Special Term y Jan. 1850. — The defendant is a constable and was 
sued for acts done by him by virtue of his office. The cause was referred, 
mid the referee made a report for the defendant He now moves for an 
order directing the clerk to insert in the judgment double costs. 

Stewart, far the defendant 

T. T. Sherwood, for plaintiff. 

Sill, Justice. — The Revised Statutes provided, that if judgment b* 
rendered for the defendant in an action against a public officer, appointed 
under the authority of this state, or elected by the people, for, or concern* 
ing any act done by virtue of his office, the defendant should recover his 
taxed costs, and one-half thereof in addition. (2 R. S. 617, § 24.) 

It is under this provision that the defendant now claims to recover 
double costs. The plaintiff contends that this section has been repealed 
by the Code of Procedure. He relies upon the 803d section which repeals 
" all statutes establishing or regulating the costs or fees of attorneys, $olir 
citors and counsel in civil actions," and provides that an allowance may 
be made to the prevailing party, of certain sums by way of indemnity, for 
his expenses in the action, which are in the code, " termed costs." Before 
the adoption of the code the fees of attorneys and oounsel were fixed by 
statute and the prevailing party recovered against his adversary these 
fees as costs. Although the statute did not declare so in terms, yet the 
recovery of these fees was allowed then as now, in fact by way of indem- 
nity for the expenses of the action. The code has established a tariff of 
allowances, which is in substance and for all practical purposes, a new 
fee bill under another name ; and the object of the SOSd section was to 
prepare the way for this new measure of recovery, for attorney's and coun- 
sel-fees. In doing so, it has repealed former fee bills, and also; (by a 
provision not affecting the present question) declared that these allow* 
ances in an action shall not govern the amount of compensation between 
attorney and client The principle upon which a party is indemnified 
for being forced into an unjust litigation, is the same now as before. 
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Public officers are many times (especially executive officers,) from the 
nature of their duties, more exposed to prosecution than private citizens. 
And the object of the law under consideration (2 R. S. 617, § 24 and 25,) 
was to give them when wrongfully prosecuted in addition to the indem- 
nity for expenses allowed to private individuals, some compensation for 
their own trouble about the suit, and also by an imposition, in the nature 
of a fine, upon the prosecutor, to afford them protection against vexatious 
and unfounded actions. The allowance above single costs belongs to the 
party, and no part of it goes to the attorney or counsel or other officer 
of the court, nor to the jurors or witnesses. They receive only their 
single fees, (§ 25.) The subject of this enactment and that of the fee bill 
are not kindred in their character, and have no necessary connection. 
The amount of the taxed costs in the suit is referred to incidentally in 
section 24, and is made the basis of a convenient rule, equitable in its 
general application to determine in every case the amount of the extra 
recovery. This does not make it a part of any statute " establishing or 
regulating the costs or fees of attorneys, solicitors or counsel." 

These views give full scope and meaning to the terms of section 803: 
and I am satisfied that it was not designed to interfere with the statute 
giving public officers double costs. (See 1 Eept. of Corn's on Practice, 
page 206, et seq.) 

' Sections 24 and 25, above cited from the Revised Statutes, are not in- 
consistent with the code ; and they are substantially applicable to actions 
provided by it. They are therefore retained by section 471, a part of 
which is as follows : " Until the Legislature shall otherwise provide, this 
act shall not affect any existing statutory provisions not inconsistent with 
this act, and in substance applicable to actions hereby provided." 

The clerk must insert in the judgment in this case the costs allowed 
by the code and fifty per cent, on that sum in addition thereto. 
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SUPBEME COURT. 
Burr Seeley agt Clark S. Chittenden and others. 

Principles on granting new trial for newly discovered evidence stated. 

Proof of an alibi is not matter of impeachment, within the rules which refuses a new trial for 
the sake of impeaching a witness. 

The general rule in litigated causes, is for each party to put in all Jus evidence before rest- 
ing, and to be confined afterwards to evidence in reply. 

The order of proof it seems is much under the discretion of the presiding judge. 

Where a plaintiff in an action for tort which lasted two days, reserved his principal witness 
against one of the defendants until the close of the case, and then took the defendant by 
surprise, and the defendant showing an alibi, on his motion for a new trial for newly dis- 
covered evidence, the court granted a new trial, and in consequence of the plaintiff's irre- 
gularity in so reserving the witness, excused the defendant from paying costs. 

It seems to be the practice on a motion for a new trial for newly discovered evidence, for the 
party making the motion to have the case made and settled containing the evidence given 
on the trial, so that the court may see the materiality of the newly discovered evidence. 

It is too late to raise the objection that the case is not settled, after commencing the argu- 
ment The party objecting should move to strike the cause from the calendar. 

In a joint action of tort against several, where all have united in the plea of the general issue, 
there may be a new trial as to one of the defendants, leaving the verdict undisturbed as to 
the others. 

SL Lawrence Special Term, August, 1849. — This is a motion for a new 
trial on the ground of newly discovered evidence and surprise, and was 
argued at the St. Lawrence special term' in August, 1849. The action 
was assault and battery and false imprisonment brought against Chitten- 
den and three others, for discharging a loaded gun at the plaintiff, where- 
by he lost a leg, and for unlawfully arresting and imprisoning him. The 
occurrence took place at Hopkinton, St. Lawrence county, in February 
1848. The cause was tried before Harris, J., at the St. Lawrence cir- 
cuit in June, 1849, when a verdict was found for the plaintiff, against 
all the defendants for $2000. It was not pretended that Chittenden 
fired the gun, but he was sought to be implicated with the other de- 
fendants, all of whom were in a crowd surrounding the plaintiff, when 
he was arrested, and one of whom discharged a loaded gun at the plain- 
tiff. The defendant Chittenden was connected with the transaction, by 
the testimony of one Young, introduced on the part of the plaintiff, at 
the close of the case on the second day of the trial, who swore that Chit- 
tenden gave the word " fire." The fact is positively denied by Chitten- 
den, and he has given satisfactory proof that at the time the word fire 
was given, he was not among the crowd, but in his own store, at a dis- 

Vol. IV. 34 
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tance from the affray, and taking no part in it He swears that he was 
taken by surprise by the testimony of Young. Other fects are stated 
in the opinion of the court. 
The motion was argued by 

Wm. A. Dart, for the defendant Chittenden. 
James & Brown and C. Q. Myers, for the plaintiff*. 

Willard, Justice. — The principles by which this court is governed in 
granting new trials on the ground of newly discovered evidence were ela- 
borately discussed in The People v. The Supreme (hurt of New York, (5 
"Wend. 114, and S. C.) on demurrer to the return to the mandamus, (10 
Wend. 285.) The following principles were treated by Chief Justice 
Savage as settled: "LThatthe testimony musthave been discovered since 
the former trial. 2. It must appear that the new testimony could not 
have been obtained with reasonable diligence on the former trial. 3. It 
must be material to the issue. 4. It must go to the merits of the case, 
and not to impeach the character of a former witness. 5. It must not be 
cumulative." It cannot be denied in this case, that the testimony offered 
is material to the main issue in the cause, nor that it has been discovered 
since the former trial. The defendant, Clark S. Chittenden, swears posi- 
tively that he did not give the order to fire, and that at the time the gun was 
fired he was in his store and had been for twenty minutes before. Heoould 
not, therefore, have presumed that any person would swear that he did 
give the word " fire," at the time the gun was discharged, which occa- 
sioned the injury to the plaintiff, for which this action was brought He 
is not, therefore, chargeable with laches in not preparing to disprove the 
feet of his having given such an order. The testimony goes to the merits 
of the action and not merely to impeach a witness. Although the effect of 
the evidence will throw a doubt over this testimony ofYoung, and thus in- 
directly impeach either the accuracy of his hearing or recollection, or his in- 
tegrity as a man, yet this is not such impeachment as the rule in question 
contemplates. That rule has in view evidence bearing solely on the col- 
lateral issue of character and not the indirect impeachment resulting from 
the proof of a material fact in the cause. Nor is the testimony cumula- 
tive, within the meaning of the rule. The principles applicable to that 
branch of the subject were discussed by Savage, Ch. J. (Sup. 10, Wend. 
293,294.) "Cumulative evidence," says the learned Judge, "meansaddi- 
tional evidence to support the same point, and which is of the same char- 
acter with evidence already produced." The defendant was not appriz- 
ed by the pleadings, of the particular evidence that would be adduced 
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against him. Nor is it shown that he knew before the trial, that Young 
would, charge him with giving the word of command and thus connect 
him with the battery. This was not the point mainly litigated on the 
trial, for the defendant swears that he did not know that it would arise 
until the testimony was given. 

The granting a new trial on the ground of newly disco vered evidence 
rests very much in the sound discretion of the court This discretion 
is governed by fixed rules. In determining whether a particular case 
calls for the exercise of that discretion, courts have a right to look 
at all the surrounding facts and circumstances attending the trial. From 
the affidavits it appears that this trial commenced on Saturday, at the 
court house in Canton ; that the plaintiff rested his cause about noon of 
that day, without swearing his principal witness, Young ; that the de- 
fence occupied the remainder of Saturday and a part of Monday, and 
that it was not until after the defendant rested on Monday, that the 
witness Young was introduced by the plaintiff. The affidavit of the 
plaintiff's attorney shows that the witness had been in attendance during 
the entire week. Why was his examination postponed until so late an 
hour? The general rule, in the trial of litigated causes, is, for each 
party to give all his evidence before he rests, and to be confined subse- 
quently merely to evidence in reply. Had this course been adopted 
here, the defendant would have had the whole of Saturday afternoon 
and Monday forenoon, to procure from a distance of only eighteen miles, 
the witness he now seeks to introduce. The course pursued by the 
plaintiff on the trial gave him not a moment The main blow was re- 
served by the plaintiff till the defendant had neither the means to repel 
it, or to escape from its force. 

I am aware that the mode of conducting the examination of witnesses 
at nisi prius, is, and must be much under the discretion of the judge who 
presides ; and that in country courts, we have not always held the par- 
ties to the strictness in this respect, which is almost invariably adopted 
in the large cities and towns. The better knowledge the counsel and 
parties have of their witnesses in the country, renders the rigorous en- 
forcement of the rule in question unnecessary, and sometimes oppres- 
sive. But, still, it is open to observation that in the present case, the de- 
fendant was taken by surprise at the close of the trial, by the testimony 
of a witness, who, according to the general usage at the circuit, should 
have been examined two days before. This surprise gives point and 
force to the present application ; and more especially so, when we con- 
sider that it was occasioned by the plaintiff himself. Ought he to be 
permitted to retain an advantage which he has thus unfairly obtained ? 
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This case presents stronger equities for a new trial on the ground of 
newly discovered evidence than that of Sergent v. Dennison, (5 Cowen, 
106, 122, 123.) In that case it was remarked that proof of an aUbi does 
not fall within the rule of impeaching a witness. The remarks of Suth- 
erland, J., in the conclusion of his opinion, (p. 122, 123) bear strongly 
in favor of the present motion. The case of Shumway v. Fowler, (1 J. 
E. 425,) and Durya v. Dennison, (5 id. 249,) are distinguishable from 
this case, and, indeed, afford illustrations of the rule which forbids a 
new trial merely to impeach a witness on a former trial. In the present 
case, the motion assumes that Young swore to the truth as to the main 
fact, that the order to fire was given and obeyed. It controverts the 
feet that the plaintiff gave it by showing an alibi; a feet which Suther- 
land says, supra, is not matter of impeachment. The feet that such or- 
der was given by somebody is not denied, and was indeed proved by 
other witnesses. Young might well have been mistaken in the person 
by whom it was given. The defendant, knowing that such order was 
given by others and not by himself, could not be presumed to foresee 
that the plaintiff could find a witness, who, at the last moment of the 
trial, would swear that the defendant gave the order. 

With regard to the objection that the plaintiff has not had time to 
have the case or bill of exceptions settled, it is to be observed that this 
is not the mode in which it should be taken. ,He should have moved 
to strike the cause from the calendar, or to postpone the argument, 
neither of which was done. The case is shown by the affidavit of the 
defendant's attorney to contain all the material evidence that was given 
on the trial. The plaintiff's attorney merely swears that " the bill of 
exceptions is very defective," but does not show in what respect The 
present motion required only a statement of the material evidence given 
on the trial, in order that the pertinency of the testimony offered might 
be perceived. As a general rule the better practice is to have the case 
settled or agreed upon, before such motion as the present is made. But 
the plaintiff, by going to argument on the merits, has waived a compli- 
ance with this technical rule. 

Nor is there any force in the objection, that, as the defendants united 
in the plea of not guilty, and the verdict is against several, a new trial 
cannot be granted on the application and in favor of one alone. The 
rule which makes all who unite in the same justification share the same 
fete, is technical, and was never applied to the general issue. It is com- 
petent under the plea of not guilty for the jury to find for one or more of 
the defendants and against the rest. It is every day's experience where 
several are sued for the same tort, for the court to direct the acquittal of 
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a part, and suffer the cause, to proceed as to the rest. This was done 
by the learned judge, with respect to one of the defendants on the pre- 
sent trial. See McMartin v. Taylor, (2 Barb. S. C. Bep. 856,) as to this 
practice. If this may be done, no objection is perceived to the grant - 
ing of a new trial as to one of several defendants, against whom a ver- 
dict has been rendered for a tort. 

There must be a new trial granted to the defendant, Clark S. Chit- 
tenden, with costs to abide the event. This rule is usually granted on 
payment of costs, but as the motion is rendered necessary in conse- 
quence, in part, at least, by the plaintiff's own act, I think he should 
be excused from costs as the condition for granting the rule, and that 
they should be left to abide the event 



SUPEEME COURT. 
William Wheeler vs. Robert Westgate, and two other causes. 

In an action of slander, where the plaintiff recovered less than $60 damages, held, that he 
was entitled to recover the fees of officers and disbursements, in addition to the amount of 
costs equal to the verdict 

(The cases of Taylor v. Gardner, ante, p. 6*7 ; Newton v. Sweet, amis, p. 134, and Belding v. 
ConkHn, ante, p. 196, commented upon and the latter concurred in. 

General Term, March, 1850. — Messrs. Welles, Selden and John- 
son, Justices. 

By the Court. Johnson, Justice. — These three causes were all ac- 
tions of slander, in which the plaintiffs severally recovered verdicts for 
less than $50. The disbursements and fees of officers in each case were 
nearly or quite $100, and were inserted by the clerk in the judgment, 
in addition to an amount of costs equal to the verdict in conformity 
with the rule laid down by Justice Harris, in Newton v. Sweet, 4 How. 
Pr. E. 134, and Taylor v. Gardner, id. 67. 

Motions were made at the last special term in Monroe county, to 
strike out all the costs, disbursements and fees of officers, over and above 
the amount found by the jury in each case, and the justice ordered 
them to be heard at the general term. 

I have looked carefully into those decisions, and the provisions of the 
code, and entertain no doubt whatever, that the decisions referred to 
are based upon an imperfect and erroneous view, both of the letter and 
spirit of the provisions of the code on the subject of costs. 
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By looking at the 303d section, one object the Legislature had in 
view will be rendered quite apparent, and that was to abolish all laws 
giving fees to attorneys, solicitors and counsellors, and give to the pre- 
vailing party, instead thereof a certain sum by way of indemnity for 
his expenses in the action. And this section declares that this allow- 
ance shall be termed costs in this act. Subsequent sections provide for 
this allowance. 

But nowhere have I been able to find any provision declaring that 
nothing else shall be regarded as costs, or any language that to my 
mind manifests the least intention on the part of the Legislature to 
change the well-known signification of the term costs — much less to 
declare that disbursements and the fees of officers allowed by law, shall 
no longer constitute a part of the costs of a suit. 

On the contrary, I think it quite obvious that they intended only to 
alter or abolish one portion of the law regulating costs, and gave the 
prevailing party the same thing in a different form, and declare that 
that allowance should be termed costs in that act 

The term costs, as used in section 304, obviously, as I think, compre- 
hends all the costs of a suit as heretofore used and understood. It pre- 
scribes in what actions costs shall be allowed, of course to the plaintiff, 
upon a recovery. In the 4th subdivision of that section, which pre- 
scribes that in certain actions, among which is the action of slander, if 
the plaintiff recover less than $50, he shall recover no more costs than 
damages ; it is provided that in certain cases where several actions shall 
be brought upon the same instrument against several parties who might 
have been joined, no costs other than disbursements shall be allowed in 
more than one of such actions. This certainly does not indicate any 
intention " to change the meaning of the term costs" On the contrary 
it expressly recognizes disbursements as costs. By section 305, costs 
are to be allowed to the defendant of course, in the actions mentioned 
in section 304, unless the plaintiff be entitled to costs therein. Under 
this section is not a defendant, who recovers costs, entitled to his dis- 
bursements as a part of his costs? In actions of this description there 
never were but two subjects of recovery — the one, damages as measured 
by the verdict of the jury, the other, costs following the recovery as 
prescribed by law. Disbursements, therefore, are to be recovered 
either as damages or costs. 

Did the Legislature intend to change the meaning of the term damages 
also ? It is to be noticed that the provision limiting costs to the amount 
of damages recovered, is in the exact language of the provisions of the 
Revised Statutes on the same subject, and was obviously intended to be 
used in the same sense. If we are to hold that disbursements must be 
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regarded as part of the damages, scarcely a case would occur in which 
the prevailing party would not recover foil costs, and all the salutary 
provisions of the statute, limiting costs to the amount of the damages 
recovered, which are so well calculated to check, if not to punish un- 
worthy and malicious litigation, would be entirely annulled. 

This idea, that a new signification has been given to the term costs by 
the Legislature, seems to be founded principally upon the peculiar phrase- 
ology of section 811, which directs the clerk how the judgment shall 
be made up. The clerk is directed to insert in the entry of the judg- 
ment on application, &c. " the sum of the charges for costs as above pro- 
vided, and the necessary disbursements and fees of officers as provided 
by law." That is, the sum by way of indemnity mentioned in section 
303, which is fixed by other sections, and is declared to be costs, and 
the disbursements and fees of officers which were always costs. The 
new costs provided by the code as a substitute for the attorney's costs, 
and the other costs of suit as then allowed by law. This seems to me 
the plain and reasonable interpretation of section 311, and to be in 
harmony with all the other provisions of the code providing for parties 
giving security for ooBte. 

It can hardly be supposed that the Legislature, had they intended really 
to make the change contended for, would have neglected to make some 
express provision on the subject, and left it be inferred merely from the 
directions to the clerk as to the manner of entering up the judgment. 
That section merely substitutes the clerk for the taxing officer and directs 
him what items he shall insert in the judgment in addition to the damages 
recovered. " The necessary disbursements and fees of officers as allowed 
by law," were always allowed by law as costs to the party entitled to re- 
cover costs, and should be still so allowed. Amongst the manifold changes 
of name and form and substance, whether for good or evil, no changes as 
I conceive has been made or intended in regard to the necessary disburse- 
ments and fees of officers, either in name or character. They are still costs. 

Much as I regret to add to the list of conflicting decisions in this court, 
I feel, nevertheless, constrained to dissent from the conclusions of the 
learned justice to whose decisions we have been cited ; because I regard 
them not only a manifest misinterpretation of the code, but calculated to 
encourage and foster a species of litigation which it has always been the 
policy of our laws to repress. We are unanimously of opinion that the 
disbursements were improperly inserted, and that the motion to strike 
out must be granted, but without costs. Since making the above de- 
cision, our attention has been called to that of Justice Baroulo, in 
Belding v. OonkUn^ 4 How. Pr. 196, in which we fully concur. 
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SUPEEME COURT. 

Ozem Merripield vs. Henry H. Cooley, impleaded with Esek C. 

Bradford. 

The rulee of law in force at the passage of the code, in regard to actions at law, still prevail, 
and apply to actions under the code which are based upon legal, as distinguished from 
equitable principles ; and in like manner, that those equitable principles which were in 
force under the old regime, are still applicable to actions founded upon those principles, 
excepting where the code, in express terms, provides otherwise. — Welles, Justice. 

In an action against several defendants to recover damages for the breach of a contract, that 
the plaintiff must recover against all the defendants or not at all, unless in one of the ex- 
cepted cases provided by statute, that is, where the defendants hold different relations to 
the plaintiff, and where '* a several judgment may be proper. _ (Code, § 2*74.) 

Thus, where one defendant moved for a commission to examine a co-defendant under g 397, 
held, that the papers not showing that a several judgment would be proper, n prima fade 
case was not made out for a commission. Motion denied. 

Yates Special Term, January, 1850. — Motion on behalf of the de- 
fendant Cooley, for a commission to take the testimony of defendant 
Bradford, of the town of Elyria, in the state of Ohio, as a witness for 
defendant Cooley. 

The affidavit upon which the motion is founded is in the usual form 
to obtain a commission to examine a foreign witness. 

George O. Bathbtjn, for the motion. 
William Allen, opposed. 

Welles, Justice. — The papers do not disclose the nature of the action, 
nor whether it is a case in which the moving defendant (Cooley) could 
examine his co-defendant (Bradford) as a witness upon the trial. Generally 
one of several defendants cannot be a witness for the others in the same 
suit. The code (§ 397) provides that "a party may be examined on be- 
half of his co-plaintiff or a co-defendant ; but the examination thus taken 
shallnot be used on behalf of the party examined." And whenever, in the 
case mentioned in sections 890 and 391, one of several plaintiffs or de- 
fendants who are joint contractors or are united in interest, is examined 
by the adverse party, the other of such plaintiffs or defendants may offer 
themselves as witnesses to the same cause of action or defence, and shall 
be so received. Sections 390, 391, referred to, provide for a party being 
examined as a witness at the instance of the adverse party. This motion 
is founded upon the first branch of the above recited § 397. The residue 
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of that section is only a further provision in relation to the cases men- 
tioned in sections 890, 391, and do not relate to the case of a parly 
being examined in behalf of his co-party. 

What, then, is the true construction of that portion of section 897, 
upon which the motion is founded ? Can a party be examined as a 
witness for his co-plaintiff or co-defendant in ail cases of a plurality of 
such parties, subject only to the qualification that such examination 
shall be used on behalf of the party examined ? Unless this question 
can be answered in the affirmative, the motion must be denied, as other- 
wise the party moving has not, in his papers, madeouta jpritna/zdiecase. 

At common law, where a party brought his action against two or 
more defendants upon a contract, he must recover against all the de- 
fendants or none. (1 Ch. PI. 84, and cases there cited ; Afanahan v. 
Gibbons and others, 19 J. R 109.) Such was the general rule, subject 
to a few exceptions, such as a bankrupt discharge, &c. of one of the de- 
fendants. (1 Ghitty PL 85, and cases there cited.) The plaintiff was 
in all cases bound to prove a joint contract with all the defendants. 

In actions sounding in tort, the rule was otherwise, and the plaintiff 
was allowed to recover against one or more of several defendants as the 
evidence warranted, and the others might be acquitted. 

By section 274 of the code, "judgment may be given for or against 
one or more of several plaintiffs, and for or against one or more of seve- 
ral defendants ; and it may determine the ultimate rights of the parties 
on each side, as between themselves. In an action against several de- 
fendants, the court may, in its discretion, render judgment against one 
or more of them, leaving the action to proceed against the others, when- 
ever a several judgment may be proper. The court may also dismiss 
the complaint with costs, in favor of one or more defendants, in case of 
unreasonable neglect on the part of the plaintiff to serve the summons 
on other defendants, or to proceed in the cause against the defendant 
or defendants served." 

The general object of this section, I suppose, was to leave the court at 
liberty to apply the rules which prevailed in the late Court of Chancery, 
to actions under the code. Having abolished the distinction between 
actions at law and suits in equity, such a provision or power in the court 
would become quite necessary to the due administration of justice, in 
actions founded upon principles of equity. The section also embraces 
provisions applicable to actions founded upon rules of law, and perhaps 
to both. For instance, in case of several defendants, a judgment may 
be rendered against one or more of them, leaving the action to proceed 
against the others whenever a several judgment may be proper. 

Vol. IV. 85 
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I think here is a plain recognition of the rule that in actions against 
several defendants, founded upon legal principles, sounding in contract, 
the recovery must be against all or none of them, excepting those cases 
provided by statute, where the defendants hold different relations to 
the plaintiff, such as maker and endorser of the note upon which the 
action is brought, and where, in the language of the section, " a several 
judgment may be proper." It seems to be here pretty clearly implied 
that in some cases several judgments would not be proper. 

I am, therefore, prepared to hold that the rules of law in force at the 
passage of the code, in regard to actions at law, still prevail, and apply 
to actions under the code which are based upon legal, as distinguished 
from equitable principles ; and, in like manner, that those equitable prin- 
ciples which were in force under the old regime, are still applicable to 
actions founded upon those principles, excepting where the code in ex- 
press terms provides otherwise. That in an action against several de- 
fendants to recover damages for the breach of a contract, the plaintiff 
must recover against all the defendants, or not at all, unless in one of the 
excepted cases above referred to. That the 397th section of the code 
was not intended to apply to such a case ; and that as the papers on this 
motion do not show that a several judgment would be proper, a case is 
not made out where the defendant Bradford could be examined as a 
witness. 

It was contended, on the argument, that the question of the compe- 
tency of the witness should be left to be determined at the trial ; and 
the counsel cited Graves v. Delaplaine, (11 J. E. 200,) in support of that 
position. That would be so in an ordinary case, because, although the 
witness might be shown to be incompetent, yet his competency might 
be restored before he was examined. But I place the denial of the mo- 
tion upon the ground that a prima facte case is not made out ; that by 
the common law, Bradford is not and cannot be made a competent wit- 
ness for his co-defendant ; and if the case is within the exception of any 
statute, the fact should be shown. 

The motion is denied without costs and without prejudice, &c. 
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SUPREME COURT. 



Ruth Hulbert vs. The Hope Mutual Insurance Company. 

The service of a summons upon a president of a foreign corporation who happens to be tem- 
porarily in this state, and who does not voluntarily appear, does not give the court 
jurisdiction of the defendant (the corporation,) for the purpose of rendering personal judg- 
ment upon contracts made in this state, or for debts due to residents of this state. Such 
a service must be regarded, for all practical purposes, as simply a statutory notice that 
proceedings are about to be instituted against the defendant's property. 

An action against a foreign corporation, is now as a suit was formerly, a proceeding against 
its property only, unless there was a voluntary appearance by the defendant (See Code, 
sections 227 to 243 ; 2 R. S. 459, and § 427 of the code.) 

It is not required (Code, § 227) that the attachment should accompany the service of the 
summons. It may be served afterwards. 

Erie Special Term, January, 1850. — The defendant is a corporation, 
created by the laws of Connecticut The only proceeding jet taken in 
the action, is the issuing and service of a summons. The service was 
made by delivering a copy to John W. Leeds, in the office of the defend- 
ant in the city of New York. Leeds is the president of the company, 
and resides in Stamford in Connecticut, being temporarily in New York 
on business, when the service was made. The action is upon a policy 
of insurance effected upon the life of the late husband of the plaintiff 
The contract was made with an agent of the defendant in the city of 
Buffalo, and the plaintiff resides there. 

The affidavit on the part of the plaintiff states that her attorneys were 
intending to procure the issuing of an attachment in the action ; that they 
had been making inquiries, and procuring the evidence requisite to lay 
before an officer to get this process ; and were about to make an applica- 
tion for it, when the proceedings were stayed to enable the defendant to 
make this motion. The defendant does not yet appear generally in the 
cause, but specially for the purpose of making the motion only. The 
motion is to set aside the summons and proceedings for irregularity, on 
the ground that the suit is commenced " by the service of summons only." 

H. W. Rogers, for defendant. 
S. Gh Haven, for plaintiff. 

Sill, Justice. — The object of this motion, as stated in the body of the 
affidavit on the part of the defendant, and by the counsel on the argu- 
ment, is to interpose an objection to the jurisdiction of the court. The 
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argument is, that without an attachment and seizure of property, there 
is no jurisdiction in rem. ; and by service of a summons on the president 
of a foreign corporation, the court does not obtain jurisdiction of the 
person (so to speak) of the defendant : that although the term of the code 
would seem to confer jurisdiction by such service, still if such was its 
design, it is in this respect nugatory. 

I find that a notion prevails to a very considerable extent, that it was 
designed by the amended code, to authorize courts to pronounce judg- 
ment in personam against a foreign corporation, upon proof of the service 
of a summons in the manner prescribed in that act. A glance at the 
former and present practice will show that it is not very extraordinary 
that such an impression should exist. At common law, before a judg- 
ment could be pronounced, the defendant must be in court, either upon 
its process or by voluntary submission of his person to its jurisdiction ; 
and a statement that the defendant was in court, was an indispensable 
requisite in the record of every valid judgment. Down to the time of 
the adoption of the code, this principle of practice was retained in theory. 
If the defendant was not in fact in court, in one of the modes above 
mentioned, then an authorized entry of his appearance in its minutes is 
a pre-requisite in the recovery of a judgment. This entry justified a 
a statement in the record (which could not be controverted) that the de- 
fendant was in court Thus under the former practice, every regularly 
drawn record contained conclusive evidence that the tribunal, giving the 
judgment, had jurisdiction of the person of the defendant. 

Prior to 1880, it seems to be conceded that in our courts or under our 
laws, no proceedings could be had against foreign corporations except in 
cases of voluntary appearance by them. (In the matter of McQueen, 16 
Johnson, 5.) 

The Eevised Statutes (Vol. 2, 459, sec. 15, et. seq.) authorized proceed- 
ings by which the property of foreign corporations in this state might be 
attached and appropriated to the payment of their debts. These pro- 
ceedings were called suits against foreign corporations ; but the absence 
of any provision authorizing the entry of the appearance of the defend- 
ant, except by its own direction (which I have shown to be indispensable 
to the recovery of judgment in personam,) left no ground for supposing 
that the proceeding, so far as it depended on the statute alone for its 
validity, was anything more than a proceeding against the property of 
the corporation in this state, (3 B. S. 2d ed. 754.) 

The code dispenses with an appearance in fact, or in theory, in order 
to obtain a judgment Proof that a summons has been served, and that 
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no answer is put in, a specified time having elapsed, authorizes the court 
to direct the entry of a judgment The mode of service, when it can be 
so made, is by the delivery of a copy of the summons personally to the 
defendant within this state ; and in this manner jurisdiction of the de- 
fendant, when a natural person or a domestic corporation, is obtained, 
which all agree is sufficient to a valid personal judgment. But when 
personal service cannot thus be obtained, the code authorizes a resort to 
other steps, which it declares to be service of the summons, and which 
may be taken against a person, natural or artificial, that has never been 
within the territorial jurisdiction of this state, or under the protection of 
our laws. The provisions of the code which regulate the entry of judg- 
ments for want of answer, upon proof of service of the summons, make 
no distinction as to the effect of service, whether it is personal or by pub- 
lication, except, when the service is not personal, the plaintiff is required 
to make ex parte proof of his claim, and to be examined as to payments. 
The effect of the judgments in either case, so far as they depend upon 
any express provision in the code, are the same. 

A clause of the 6th subdivision of section 135, does permit a defend- 
ant, " when publication is ordered and a copy of the summons is not per- 
sonally served on the defendant, nor received by such defendant," to 
defend the action after judgment, in certain cases; but this privilege is 
not extended to absent defendants who receive a copy of the summons 
out of this state, and the terms of this provision do not in any case limit 
or qualify the effect of the judgment, unless the defendants shall come in 
and submit to the jurisdiction of the court. It is not surprising, there- 
fore, that the code should be understood as asserting, and attempting to 
confer on our courts, jurisdiction of the citizens and corporations of other 
states, for the purpose of rendering personal judgments upon contracts 
made in this state, and for debts due to residents of this state. 

I shall assume, however, that neither those who framed the code, or 
those who enacted it, claim for it any such extra-territorial authority, and 
that an action against a foreign corporation, is now, as a suit was former- 
ly, a proceeding against its property only in this state, unless there is a 
voluntary appearance by the defendant The enquiry, therefore, is 
whether the service of a summons alone on the president of a foreign cor- 
poration, who is found in this state, is authorized by the code when the 
object of the action is to proceed against the defendant's property here. 

The law authorizing suits against foreign corporations was not changed 
by the code as originally adopted ; but the amendments of 1849 intro- 
duced into that act provisions regulating such actions, which probably 
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supersede pre-existing statutes on that subject (Laws of 1849, chap. 
107) p. 142-3 ; Report of Commissioners on Practice, p. 89 ; Amended 
Code, sections 227 to 248 ; 2RS. 459.) 

Before 1849, the only mode of proceeding against a foreign corpora- 
tion was by attachment (1 Howard's Pr. R. 250 ;) and this process was 
not accompanied or preceded by a summons, declaration or complaint 
(2 R. S. 459, sec. 15.) By the 107th chapter of the laws of 1849, which 
passed the Legislature before the amendments to the code, the 15th sec- 
tion of the Revised Statutes above cited was so amended as to require a 
summons and complaint to accompany the attachment 

The amendments to the code followed, which provide that actions 
may be brought in the Supreme Court against foreign corporations, upon 
contracts made in this state, and by plaintiffs who are residents of this 
state (sec 427,) and that suits in Courts of Record shall be commenced 
by the service of a summons, (sec. 127.) The summons is to be served 
on a corporation by delivering a copy thereof to the president or other 
head of the corporation, secretary, cashier, or managing agent thereof; 
and when the person to be served cannot after due diligence be found in 
this state, and a cause of action is shown to exist, and the defendant 
is a foreign corporation, an order can be obtained that the service be 
made by publication and transmission of the summons by mail, and 
in such cases the service is complete at the expiration of the time pre- 
scribed for the publication, (sections 184, 185, 187.) The mode of 
serving the summons which has been adopted here is the only course 
that could be pursued under the circumstances of this case. A refer- 
ence to section 185 will show that an order for publication cannot be 
had against a defendant, even a foreign corporation, without proving 
to the officer who is to make the order, that the person to be served (not 
the defendant) cannot, " after due diligence, be found in this state." 
I think, therefore, that the mode of service which the plaintiff has 
adopted is, under circumstances like these, contemplated by the code. 
It is, however, objected that that the practice is irregular, because the 
summons was not accompanied by an attachment Chapter 4, of title 
7, of the code was introduced as one of the amendments of 1849, and is 
mainly a transcript from the Revised Statutes, the principal alterations 
being such as were proper to adapt it to other provisions of the code, 
and also to extend its application to suits against natural persons, in 
cases where jurisdiction of the defendant could not be obtained by 
personal service of a summons in this state. The first section of this 
chapter, (227) is as follows : " In an action for the recovery of money, 
against a corporation created by or under the laws of any other state, 
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government, or country, or against a defendant who is a non-resident of 
this state, or against a defendant who has absconded or concealed him- 
self as hereinafter mentioned, the plaintiff, at the time of issuing the 
summons, or at any time after, may have the property of such defendant 
attached in the manner hereinafter prescribed, as a security for the satis- 
faction of such judgment as the plaintiff may recover." This section 
unquestionably contemplates that a summons may be issued before the 
attachment, and, in connection with the other provisions of the code be- 
fore referred to, satisfactorily shows that the practice thus &r in the 
case is authorized by law, and regular. The defendant's counsel still 
objects that the law is nugatory, so far as it attempts to authorize the 
service of a summons on the president of a foreign corporation in this 
state ; that the president of a corporation, when out of the state where 
it is located, does not represent the corporate body there, so as to sub- 
ject it to the jurisdiction of a sovereignty other than that by whose laws 
it was created. I am not disposed to question the general doctrine, and 
would admit its application here, if the object of serving the summons 
was to get jurisdiction of the defendant. But such was not its object It 
was a step preliminary to a proceeding against the defendant's property 
in this state; a step ineffectual for any purpose, unless followed by a 
warrant of attachment and seizure of property. The summons is npt, 
in such a case, a judicial process ; nor is its issue and service in feet 
(what it is with doubtful propriety called in the code,) the commence- 
ment of an action against & foreign corporation, but, for all practical pur- 
poses, is simply a statutory notice that proceedings are about to be in- 
stituted against its property. 

The power of a state to appropriate property within its limits belong- 
ing to absent debtors, to the payment of their debts to its citizens, is 
undoubted. Any law having such an object is therefore valid, if it con- 
tains nothing repugnant to the constitution of this state or the United 
States, or to natural right. The omission of a provision for giving any 
notice to the debtor, other than that which constructively results from a 
seizure of the property, it is conceived would not bring the act within the 
latter objection. I am not aware that the validity of the act of 1880, 
authorizing suits against foreign corporations, was ever questioned on 
account of the absence of any provision for notifying the defendant of the 
proceeding, which was wanting in that statute, until the amendment of 
1842. Were this otherwise, however, the mode of giving the notice 
must be prescribed by the Legislature, and so long as the steps they direct 
for the purpose are reasonably adequate to the end proposed, they must 
of course be held legally sufficient The object is, in such case, actual 
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notice ; and service of it on the head of the corporation, who happens 
to be temporarily within the state where the property is about to be 
seized, must be admitted, is an appropriate, practical and effectual 
method of bringing to the officers of the corporation a speedy know- 
ledge of the proceeding. This objection of the defendant must, there- 
fore, be overruled. 

The motion is denied with ten dollars costs. 



SUPREME COURT. 
The Exchange Bank vs. George Monteath and others. 

It was not intended, by the adoption of the 8th, 9th, 10th and 11th roles, to confine the 
discovery of documentary evidence to the two cases mentioned in the 8th role. But 
all proceedings instituted under § 388 of the code must be governed by its provisions, un- 
controlled and unaffected by the rules. 

M seema, that if a proper case for discovery should be made^by affidavit instead of a petition 
(which is required by the R. S.) an order should be granted; and that it is not necessary 
that the facts should be made to appear by the oath of the party. They may be shown 
by the oath of any other person. Nor is it necessary for the party to swear that the 
books, Ac. are not in his possession or under his control It is enough for him to show 
that they ore in the possession of the adverse party. 

At chambers, Dec. 1849. — This was an application by the plaintifh for 
an order that the defendants give the plaintiffs an inspection and copy, 
or permission to take a copy of certain books, papers and documents 
described in the petition, and alleged to be in the possession or under 
the control of the defendants. The petition states that the books, papers 
and documents " are necessary to enable the plaintiffs safely and properly to 
prepare for trial, and that they contain evidence material to the merits of the 
action" It also alleges that the books, &c. are in the possession, or 
under the control of the defendants, and then proceeds to set forth the 
facts in respect to which it is supposed they will furnish material evidence. 

The petition is verified by the affidavit of the plaintiffs' attorney, who- 
states that he believes the matters set forth id the petition to be true; that 
he has stated the case to the plaintiffs' counsel, and is advised by him 
that the discovery sought is necessary, to enable the plaintiffs properly 
and safely to prepare for trial, and he believes it to be true. He further 
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states that none of the plaintiffe' officers are in this state, and that the 
books, &a, are not in the possession or under the control of the plain- 
tiffs, as he is informed and believes. 

The defendants produced an affidavit of George Monteath, one of the 
defendants, stating that the issue was joined in January, 1849, and that 
the action has been noticed for trial at several circuits since, and is now 
noticed for trial at a circuit to be held in Albany on the first Monday of 
December ; that the drafts sought to be recovered in this action were 
fraudulently made and loaned to the Canal Bank, shortly prior to its 
failure, by Thaddeus Joy, who was then an agent of the defendants, and 
without their knowledge or authority, and that the facts were concealed 
from the defendants, until after the failure of the bank ; that the books 
were kept by Joy, and, up to the time of his resignation, most of them 
were so kept by him that none of the defendants had access to them, or 
any knowledge of their contents ; that he, the deponent, is now the de- 
fendants' agent, and has the entire charge of their affairs, and that he 
has not in his possession or under his control all the books, &a, specified 
in the petition. 

M. T. Reynolds, far plaintiffs. 

P. C agger and J. K. Porter, for defendants. 

Harris, Justice. — I had supposed that the 888th section of the code 
was intended to embrace, and did, in fact, embrace every case in which 
a party should have the right to claim from his adversary a discovery of 
documentary evidence. It authorizes a discovery of any books, papers, 
and documents in the possession or under the control of the adverse party 
containing evidence relating to the merits of the action or the defence 
therein. The order may be made at any time after the commencement of 
the action. I cannot conceive of a case proper for a discovery in which it 
would not be authorized by this section. But some of the judges who 
met at the general session of the court, held in August last, thought other* 
wise. Hence the 8th, 9th, 10th and 11th rules were adopted, with a view 
to provide for a discovery in cases where it should be needed to enable 
the party seeking it, properly to frame his pleadings under the still unre- 
pealed provisions of the Revised Statutes. It certainly was not intended 
by the adoption of those rules, to confine the discovery of documentary 
evidence to the two cases mentioned in the 8th rule. On the contrary, I 
understand it was intended to leave all proceedings instituted under the 
388th section of the code to be governed by its provisions, uncontrolled 
and unaffected by the rules. Such, at any rate, is the case. If, therefore, 

Vol. IV. 86 
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the plaintifls have presented a case which, by the provisions of the code, 
entitles them to a discovery, the rules cannot operate to deprive them 
of their right. Under the Eevised Statutes the party seeking a discovery 
must proceed by petition ; but I suppose that, under the code, if a pro- 
per case for a discovery should be made, by affidavit, the court or judge 
should make the order. All that is required is, that it should be made 
satisfactorily to appear that the party against whom the application is 
made, has in his possession, or under his control, books, papers, or doc- 
uments, " containing evidence relating to the merits of the action, or 
the defence therein." Upon showing this, if, after due notice to the ad- 
verse party, no good cause be shown against it, the party making the 
application is entitled to his order for an inspection and copy, or permis- 
sion to take a copy. I do not deem it necessary that the facts should 
be made to appear by the oath of the party : they may be shown by 
the oath of any other person. Nor is it necessary in such an applica- 
tion, for the party to swear that the books, &c, are not in his possession 
or under his control. It is enough for him to show, what the statute 
requires, that they are in the possession, or under the control of the ad- 
verse party ; and in this respect, it is sufficient if he shows a state of 
facts, which satisfies the court or officer that the party, against whom 
the application is made, has the ability to comply with the order for a 
discovery. It is true, that the application is addressed to the discretion 
of the court or judge ; but in the exercise of that discretion, no officer 
would feel himself justified in withholding an order for a discovery, 
when satisfied that the application is made in good faith ; that the party 
against whom it is made has the ability to comply with the order, and 
that the books, &e., of which a disoovery is sought, contain material evi- 
dence. Guided by these principles, I have no doubt of the plaintiffe' 
right to an inspection of the books, papers and documents mentioned 
in their petition. I shall, therefore, direct that within three days after 
service of a copy of the order, the defendants give to the plaintifls the 
inspection for which they ask, with permission to take a copy of so 
much of the books, papers and documents, as relate to the merits of the 
action. 
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SUPKEME COURT. 
Thomas Chadwick vs. Henry Brother. 

Section 315 of the code reads aa follows : " Costs may be allowed on a motion in the discre- 
tion of the court, not exceeding ten dollars." To entitle a party to costs under this sec- 
tion, they must be given m the order upon the motion, and the amount must be fixed by 
the court, not exceeding $10. 

So held, where costs were charged in the general costs of the cause, $10 on motion to pro- 
cure commission, and $10 on motion to procure order to examine a witness under section 
354 of the first code, which were stricken out; they not being inserted in the respective 
orders. 

Double costs, under the statute, may be allowed to a sheriff sued as such (under the code,) 
where he succeeds in the suit (This decision is adverse to the one in EaUenbeck v. JfiSer, 
ante, page 239, and concurs in the one in Murray v. Haekins, ante, page 263.) 

Steuben Special Term, October, 1849. — Motion on the part of plaintiff 
for' re-adjustment of costs, or for such other relief &c. 

The action was commenced under the Code of Procedure of 1848. 
The defendant was sheriff of the county of Steuben, and the action was 
brought against him for acts done as such sheriff through one of his 
deputies, in levying upon and selling certain personal property. Issue 
in fact was joined 30th January, 1849. On the 13th day of February, 
1849, an order was granted on behalf of the defendant for the exami- 
nation of L. F. Bigelow, a witness, before a referee. It is understood 
that this order was obtained under § 354 of the first code. On the 5th 
day of March, 1849, a commission was obtained to examine witnesses 
in the state of Pennsylvania, on the part of the defendant. On the same 
5th day of March, 1849, an order was granted that plaintiff file security 
for costs in forty days, on the ground of his being a non-resident of 
the state, &c. 

At a special term held in Bath, Steuben county, on the 7th day of 
June, 1849, an order was duly granted that unless the plaintiff file 
security for costs in twenty days, and pay $10 costs of motion, judgment 
of discontinuance should be entered with $10 costs of motion. No secu- 
rity being filed in pursuance of the last order, on the 20th July, 1849, 
the defendant's attorneys, residing in Oxford, Chenango county, served 
by mail, post paid, on the plaintiff's attorney, residing at Corning, 
Steuben county, a copy of the defendant's costs in the action, with no- 
tice of adjustment before the clerk of Steuben county, at his office in 
Bath, on the 26th day of July, 1849, at 10, A. M. The mail leaves 
Oxford for Corning daily, except Sundays, and reaches Corning ordi- 
narily in two days from the time it leaves Oxford. The costs were 
adjusted by the clerk accordingly on the 26th day of July, no one ap- 
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pearing on behalf of the plaintiff, at $66.61 8-4. The copy costs and 
notice of adjustment were not received by the plaintiff's attorney, at 
Corning, until the 27th July, and did not arrive at the post office at 
the latter place until the day previous, after 9 o'clock, P. M. On the 
said 27th July, plaintiff's attorney wrote to the defendant's attorneys, 
informing them that he did not receive the copy costs and notice of 
adjustment until that day, and requested them to consent to a re-ad- 
justment, &c. or to consent to strike out of said costs the. two items of 
$10 each, and the item of $22.17 1-4, hereinafter mentioned ; and re- 
ceived an answer in substance, declining a compliance with such request 
The bill of costs contains the three following items, which are the same 
the plaintiff's attorney, in his letter to the defendant's attorneys, re- 
quested to have stricken out, viz : 

" Costs on motion to procure commission, $10.00 

" Costs on motion to procure order to examine L. F. Bigelow, 10.00 
(These, with the other items in the bill, amounted to $44.84 1-2. 
Then followed the other item in dispute, as follows :) 
" To which add one-halfj the defendant being entitled to 
double costs, being prosecuted in this action for acts 
done by him as a public officer." $22.17 1-4 

Geo. T. Spencer, for plaintiff. 
Wm. Irvine, for defendant. 

"Welles, Justice. — The defendant's attorneys were regular in pro- 
curing the adjustment of the costs. The papers were mailed at Oxford, 
post paid, on the 20th July ; and the costs were to be, and were, ad- 
justed on the 26tL The code (§ 311) requires but two days' notice. 
Mail service requires double time (§ 412) which, in this case, would 
have been good if the papers had been mailed on or before the 22d 
July. The regularity of the defendant's proceeding does not depend 
upon whether he is entitled to double costs, which are never allowed 
under the statute, by virtue of which they are here claimed, except on 
application to the court (Gr. Pr., 2d. ed. 733 ; 4 Wend. R 216,) any 
more than upon the question whether any other item is properly 
charged. The defendant claimed that he gave the notice the law re- 
quired ; they were not objected to, and the clerk allowed them. 

But I think under the circumstances of this case, the plaintiff should be 
relieved upon terms, provided there is any error in the costs as adjusted. 

First, as to the two items of $10 each, objected to. Neither of the orders 
for the examination of the witness or for a commission, gave either party 
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costs. Under the former practice, the party who ultimately should 
prevail and be entitled to recover costs generally against the other, 
would be entitled to charge the costs of the motion in his bill. Such 
costs would abide the final event of the action. 

But the difficulty under the code is, that no provision is anywhere 
made for motion costs, excepting in section 315. This section is as fol- 
lows : " Costs may be allowed on a motion in the discretion of the court, 
not exceeding ten dollars." To entitle a party to costs under that sec- 
tion, they must be given in the order made upon the motion, and the 
amount must be fixed by the court at $10, or less. They are not re- 
garded as a part of the general costs in the cause, and their collection 
does not depend upon the ultimate decision of the cause. I think, in 
this case, they were improperly allowed. 

Second, as to double costs. The 803d section of the code repeals all 
statutes establishing or regulating the costs or fees of attorneys, solici- 
tors or counsel in civil actions, and provides for the allowance to the 
prevailing party upon the judgment certain sums by way of indemnity 
for his expenses in the action, which are termed costs. Then follows a 
number of sections declaring in what cases costs shall be, or may be 
allowed, and fixing the allowance or tariff in each case. No provision 
is anywhere made in the code for doubling the costs, nor for any in- 
crease beyond the specific allowances, excepting in sections 308 and 
309, which do not contemplate a case like the present. 

The Revised Statutes (2 vol., p, 617, § 24,) allows the defendant to 
recover his taxed costs, and one-half thereof in addition, in certain cases 
therein mentioned. The present is one of those cases. It is an action 
against a public officer, elected by the people, for an act done by vir- 
tue of his office,- 

The next section provides that " when double or treble costs shall be 
awarded to any defendant, the same shall be deemed to belong to such 
defendant," &c 

The question is whether these provisions of the Revised Statutes are 
repealed by the code. I think they are not. They do not touch the 
question in what cases costs shall be recovered, nor the amount to be 
recovered in any particular case. The provision is for cases where the 
defendant recovers costs, whatever the amount or rate of costs may be, 
(which is left to be regulated by other statutes ;) then the defendant 
shall recover one-half in addition to his taxed costs. Besides, the sec- 
tion of the code referred to, only repeals all statutes establishing or 
regulating the costs and fees of attorneys, solicitors and counsel, leaving 
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the disbursements to stand as regulated by other statutes, which some- 
times amount to the largest half of the bill 

Again, the additional one-half of the bill is given by the Revised 
Statutes to the party, and not to the attorney, solicitor or counsel. The 
amount of their costs, with the disbursements, are only important in 
this connection, in order to ascertain what the defendant shall be enti- 
tled to beyond what he has to pay as taxable costs. And, finally, 
there is the same reason for allowing double costs in the cases specified 
in actions commenced under the code, as in those commenced before. 

Let an order be entered that on payment of ten dollars costs of this 
motion, the clerk of Steuben county re-adjust the costs, unless the de- 
fendant will stipulate to deduct $20 from the single bill as adjusted, 
and to reduce the item of $22.17 1-4 so that it shall amount to one-half 
of the single bill after the said $20 are deducted, and to amend the 
judgment accordingly ; and in case of a re-adjustment by the clerk, he 
deduct the item of ten dollars charged as " costs on motion to procure 
commission," and the item for the like sum charged as " costs on motion 
to procure order to examine L. F. Bigelow," and also that he reduce 
the item of $22.17 1-4 so as to amount to one-half of the single bill as 
re-adjusted. 



SUPREME COURT. 
John Smith and others vs. Homer Caswell. 

A case cannot be turned into & bill of exceptions or special verdict, after judgment of the Su- 
preme Court upon it, without a stipulation to that effect at the trial, or its being made a 
part of the order or entry- of the verdict 

So held, where the verdict was taken subject to the opinion of the court upon a case to be 
made, and judgment for defendant ordered thereon at the general term ; no such stipulation 
or reservation having been made at the trial 

Oneida Special Term, February, 1850. 
G. B. Judd, for plaintiff. 
F. KERNAN, for defendant 

Gridley, Justice. — This cause was tried at a circuit held in Herkimer 
county ; and on the trial, a verdict was taken subject to the opinion of the 
court on a case to be made. The court having at the last general term 
ordered judgment for the defendant, the plaintiff now moves for leave to 
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turn the case into a bill of exceptions, for the purpose of reviewing the 
judgment of the Supreme Court in the Court of Appeals. 

It appears that no stipulation was entered into by the parties that this 
right should be reserved ; nor did it make a part of the order or entry 
of the verdict. The question, therefore, is, whether the court, in such 
a case, has the power to order this to be done against the will of the 
prevailing party. 

The mode of disposing of the cause at the circuit by a verdict subject 
to the opinion of the court, was adopted by the consent of the parties ; 
and had either party desired to retain the right now claimed, it would 
have been made a part of the order or entry of the verdict ; but no such 
request having been made, it must be taken that both parties consented 
that the Supreme Court should dispose both of the question of law and 
iact. It is said, that in preparing the case, the plaintiff's attorney pro- 
posed to have the case signed and sealed by the judge. That may be ; 
but the idea of signing and sealing a case was not in accordance with 
any existing practice, and, therefore, the case was settled in the ordi- 
nary manner. 

The cases are uniform that the court has no power to grant the relief 
sought under circumstances like the present. In Woolsey v. Camp, (8 
Cowen, 858,) it was held that a case could not be turned into a special 
verdict without a stipulation to that effect at the trial. In Stewart v. Haw* 
ley, (22 Wendell, 561,) the court decided that where exceptions were ac- 
tually taken on the trial and inserted in a case, without a stipulation, it 
was too late to ask to turn the case into a bill of exceptions after judg- 
ment of the Supreme Court. The learned Judge who delivered the 
opinion of the court, after saying that he had felt a desire to relieve the 
plaintiff if possible r closes an elaborate opinion in these words : " I am 
satisfied, however, for the reasons mentioned, thai I cannot put the cause in 
its way to that court, {Court of Errors ,) consistently unth either the statute or 
the principles of sound practice " In Masters v. Bailey, (1 Howard's Sp. 
T. Bep. p. 42,) this question was again decided in the same manner, even 
where the party was mistaken in his opinion of his rights, and had pro- 
ceeded on the supposition that he would have the right, as a matter of 
course, to turn the case into a bill. The court, however, held the rule 
to be inexorable, and denied the motion. 

I am, therefore, bound, by the authority of these cases, to deny this 
motion. To depart from these decisions, would be to bend the law to 
meet the exigency of a particular case* 

The result is, that the motion must be denied with costs. 



I 
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SUPREME COUET. 

Burkle vs. Ells et al. 

A defendant ifl not entitled to be discharged from arrest upon a oa. so. issued upon a judg- 
ment founded upon a recovery against him as a common carrier, in an action on the case 
for negligence. 

A breach of the duly of a common carrier is a breach of the law, for which an action lies, 
founded on the common law, and which wants not the aid of a contract to support it 

Although an action of assumpsit will lie in such a case, upon an implied contract, jet, in an 
action on the case founded on the breach of the law, it must be regarded as sounding in 
tort 

Oneida Special Term, Dec. 1849. — Motion to discharge the defendant 
from a ca. sa. 

Chas. H. Doolittle, for the motion. 
F. Kernan, opposed. 

Gridley, Justice. — The ground on which the defendant asks for his 
discharge from the execution, is that the judgment against him is found- 
ed upon contract, and that he is, therefore exempt from arrest or impri- 
sonment upon it, unde the first section of the act to abolish imprison* 
ment for debt and to punish fraudulent debtors, (Laws of 1881, p. 396.) 
That act provides " that no person shall be arrested or imprisoned, on 
any civil process issuing out of any court of law, &c., in any suit or pro- 
ceeding instituted for the recovery of any money due on any judgment 
founded upon contract, or due upon any contract, express or implied, 
or for the recovery of any damages for the non-performance of any con- 
tract" If this judgment, therefore, was founded on contract, the defend- 
ant is entitled to be discharged ; otherwise not. 

In Brown v. Treat (1 Hill, 225,) it was held by Cowen, J., that a de- 
fendant was entitled to be discharged, in a cause where there was a re- 
covery on a declaration containing two counts in assumpsit, one in case 
for negligence and one in trover. It was indeed said in the opinion, 
that where an action on contract would lie, although an action of tort 
would also lie, and a judgment had actually been recovered in tort, the 
defendant would be entitled to his discharge. But that part of the 
opinion was expressly overruled in Suydam v. Smith, (7 Hill, 182 ;) and 
the decision itself was disapproved in (7th Hill, 578,) in the case of Mc- 
Duffie v. Beddoe. "We come back, therefore, to the question whether 
the judgment was founded upon contract or not. 
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• 

The recovery was had against the defendant as a common carrier, for 
the loss of a quantity of flour. The action in such a case will lie on the 
implied contract, or in case, on the custom of the realm founded on the 
duty which the law imposes upon the party in consequence of the na- 
ture of his employment. When the action is brought on the latter 
ground, the recovery is not founded on a contract, and it is not neces- 
sary that any contract should be proved, or any consideration paid, or 
agreed to be paid. (See 3 Wendell, 167 ; 3. v Brod. & Bing. 64; Ooggs 
v. Bernard, 2 Lord Eaymond, 909.) If he tadertake to carry gratu- 
itously, he is, notwithstanding, liable in cas$ for negligence. The decla- 
ration in this case, as will appear by a comparison of it with the pre- 
cedents, (2 Ch. PL 155 and 820,) is fouricled, not on the contract, but 
on the custom of the realm and the duty of the carrier. The grievance 
is averred to be the " carelessness, t negligence and improper c&nducf of the 
defendant, and positive negligence was proved on the takii^g of the in- 
quisition as appears by. the affidavit of one of the jurors. In just such 
a case as this, the Supreme Court held, not only the form, but the cause 
of action to be in tort. In the 3d Wendell, 158, Bank of Orange v. 
Brown. and others,) there was a plea of abatement to a declaration like 
the one under consideration, bn the ground that there were fifty other 
proprietors of the steamboat who should have been made defendants. 
Now, if the action had been founded on contract, all the owners of the 
boat should have been made parties ; but if the action sounded in tort, 
then the plaintiff might sue all or any number of the tort feasors at his 
election. Upon a demurrer to the plea, the court held the action to be 
in tort, and not in contract, and sustained the demurrer. In an able 
and elaborate opinion, Chief Justice Savage maintains that the cause of 
action was in tort as well as the form. Among others, the Chief Justice 
reviews the case of Brethertan v. Wood, (8 Brod. & Bing. f>4,) in which 
Dallas, Ch. J. of the Common Pleas, in delivering the judgment in the 
Court of Exchequer Chamber, holds this language : " This action is on 
the case against a common carrier upon whom a duty is imposed by 
the custom of the realm ; or, in other words, by the common law. A 
breach of this duty is a breach of law, and for this breach an action lies, 
founded on the common law, which action wants not the aid of a con- 
tract to support it." He admits that assumpsit would lie, but regarded 
the action founded on a breach of the law, and sounding in tort 

This view of this case is decisive against the defendant, and the motion 
must be denied with costs. 

Vol. IV. 37 
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SUPREME COUET. 
Joseph R Enos and others agt. Edwin Thomas and others. 

A motion may be made to refer a cause under § 2*70 of the Code, immediately on receiving 
a reply to the answer, and the party is not bound to wait twenty days to see if the de- 
fendant will amend his answer. 

* 

Saratoga Special Term, Sept 1849. 

Willaed, Justice. — An issue of feet was joined on the 8th August, 
by the service of the reply to the defendants' answer. It was therefore 
regular to move to refer the cause. (§ 270 of the Code.) It is no ob- 
jection that the defendant's time within which he might amend his an- 
swer by § 172 had not expired when the notice was served. It does 
not appear that he has since amended. The party is not bound to wait, 
before making the motion, to see whether the pleadings will be amended. 
He has a right to act upon them as they are served. A subsequent 
amendment cannot defeat a motion for a reference, unless by such amend- 
ment there ceases to be an issue either of feet or law between the parties. 

The motion to refer must be granted to Win. A. Beach, who is agreed 
upon as the referee in case the court grant the motion. 



SUPREME COURT. 
Anonymous. 

Albany Special Term, October, 1849. — Action for the recovery of the 
possession of personal property. 

Motion to set aside the jurat to the complaint, the affidavit accom- 
panying the notice to the sheriff of the claim of property, and the un- 
dertaking of the sureties, for irregularity, on the ground that the com- 
plaint and affidavit were sworn to before the plaintiff's attorney, and 
that the undertaking was not proved or acknowledged by the sureties. 

A. J. Colvin, for motion. 
D. McMabtin, opposed. 

Hand, Justice, granted the motion, with costs, but gave the plaintiff 
leave, nunc pro tunc, to file a new complaint duly verified, and a new 
affidavit ; and an undertaking duly proved and acknowledged, within 
twenty days, &c. 
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COURT OF APPEALS. 
Decisions — January Term, 1848 — cti the Capitol in the city of Albany. 

Melancthon W. Danes, plaintiff in error, vs. Jeremiah D. Quack- 
ENBUSH, defendant in error. — Judgment affirmed. A. Taber, for plain- 
tiff in error ; George F. Comstock, for defendant in error. 

The decision in this case affirmed (by an equal division of the judges,) 
the decision of the Supreme Court, declaring the unconstitutionality of 
the act of April 11, 1842, extending the exemption of personal pro- 
perty, as to debts contracted before its passage. (Reported, 1 Corn- 
stock, 129.) 

John Frazer and others, appellants, vs. Henry M. Western and 
others, respondents. — Decree affirmed. S. P. Staples and George 
Wood, for appellants ; Charles O'Conor, for respondents. 

This was a bill filed in chancery to set aside an alleged fraudulent 
voluntary trust deed, given by the husband to a third person, in trust 
for his wife. The question was, whether Western, who purchased from 
the wife, according to the conditions and terms of the deed could claim 
as a bona fide purchaser, and be protected. Whether he was bound by 
the knowledge of the deed being voluntary, to have inquired into the 
situation of the grantor (who was alleged to have been insolvent,) at 
the time of its execution. (Beported, 1 Barb. Ch. E. 220.) 

Joseph Bouchaud, ex'r, &c., appellant, vs. Joseph Lopez Dias 
and another, respondents. — Decree of the Chancellor and Vice- Chancellor 
reversed and bill dismissed with costs in the Court of Chancery. Edward 
Sandford, for the appellant ; John L. Mason and B. F. Butler, for 
respondents. 

This case involved the question of the priority of claim of the United 
States, under an act of Congress, to payment where the insolvent debtor 
assigned for the benefit of a single creditor, and not for the benefit of 
creditors generally. (Reported, 1 Comstock, 201.) 

Christian J. Burckle and others, executors, &c., plaintiffs in error, 
vs. Stephen Luce, defendant in error. — Judgment affirmed. This 
cause was submitted upon printed arguments and points. 

This case decided that on the death of a plaintiff, in replevin, the 
suit abates and cannot be revived by sci. fa. The defendant has no 
remedy in such case upon the replevin bond. (Beported, 6 Hill, 558.) 
James T. Brady, appellant, vs. John Andrew McCosker, an infant, 
&c, respondent. — Decree affirmed. Edward Sandford, for appellant ; 
Charles O'Conor, for respondent. 
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This was a case arising upon special demurrer to a bill filed to set 
aside a will of real estate, on the ground of fraud, &c. Several ques- 
tions were decided in relation to objections raised to the jurisdiction of 
a Court of Equity to set aside a will of real estate on the ground of 
fraud, or incompetency ; and various impediments which existed to an 
action at law, stated, which would give jurisdiction to a court of equity. 
(Reported, 1 Comstock, 214.) 

Edmund Charles, impleaded, &c., plaintiff in error, vs. The People, 
defendants in error. — Judgment affirmed. C. C. Egan, for plaintiff in 
error ; John McKeon, for People. 

In this case it was held, that under the Revised Statutes (IRS. 665, 
§ 28,) it was a misdemeanor to publish in this state an account of a lot- 
tery to be drawn in another state, where it may be authorized. (Re- 
ported, 1 Comstock, 180.) 

Goethilf Moehring, appellant, vs. James S. Thayer, public ad- 
ministrator of the city of New York, and administrator of Joseph Leo 
Wolf, deceased, respondent. — Decree affirmed. Daniel Lord and Geo. 
Wood, for appellant ; D. Dudley Field, for respondent. 

This was a case where the chancellor affirmed the decree of the sur- 
rogate of New York, refusing to admit to probate an instrument pro- 
pounded as a will of personal property by Isabella Leo Wolf. The 
paper purported to be executed by her in the lifetime of her husband, 
with his consent ; and to dispose of the proceeds of a policy of insur- 
ance on his life, taken out in her name (under the act of 1840,) and 
made payable to her, or in case she died before her husband, to her 
children. Mr. Leo Wolf, his wife and only child, perished in the 
steamer President. The grqunds of the chancellor's decision were, that 
since the Eevised States, a married woman has no power to make a 
will of personal property, and that Mrs. Leo Wolf, not having survived 
her husband, never had any interest in the insurance money. (Re- 
ported, 1 Barb. Ch. R. 268.) 

Everitt Judson, plaintiff in error, vs. Jehiel Houghton, defend- 
ant in error. — Judgment affirmed. R. W. Peckham, for plaintiff in 
error ; N. Hill, Jr., for defendant in error. 

This was an action of debt upon a Justice's Court adjournment band. 
Judson was plaintiff, and Jehiel Houghton and Harvey Houghton were 
the defendants in the Justice's Court. The summons was not served on 
Harvey Houghton, and he did not appear in the suit. The justice ren- 
dered a judgment upon the verdict of the jury against Judson, for costs. 
The Common Pleas, on certiorari, reversed the judgment of the justice. 
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The Supreme Court reversed the judgment of the Common Pleas and 
affirmed that of the justice. This court affirmed the latter judgment 

An execution was issued on the judgment rendered in the suit men- 
tioned in the adjournment bond, in which Judson was plaintiff and Har- 
vey Houghton was defendant ; and returned nulla bona. Two breaches 
of the condition of the adjournment bond were attempted to be estab- 
lished by the plaintiff on the trial ; one by the sale by H. Houghton of 
a ton of hay, and the other an assignment of a mortgage given by H. 
Houghton to J. Houghton. It was a question of the proper admissibili- 
ty of evidence to prove these breaches. (Not reported.) 

Samuel Hymann, plaintiff in error, vs. Levi Cook and others, de- 
fendants in error. — Judgment affirmed. P. J. JoACfllHSSEN for plaintiff 
in error ; Charles O'Conob for defendant in error. 

This was an action of replevin brought by Hymann against Cook and 
others in the New York Common Pleas, for taking nine casks horn tips. 
On the trial the plaintiff was non-suited, on the ground that there was 
no evidence of a wrongful taking, but at most only of a wrongful deten- 
tion of the goods, and a return was ordered to the defendants. Plaintiff 
excepted. Hymann brought error to the Supreme Court. The defend- 
ants pleaded to the assignment of errors in bar, that the writ of error 
was not brought within two years, Ac. Plaintiff replied infancy, and 
that he brought the writ within two years after majority, &c. Defend- 
ants rejoined, taking issue upon plaintiff's allegation, in his replication. 
The issue of fact thus joined, was tried at the circuit, and a verdict was 
found in favor of the plaintiff. The plaintiff then, (January term, 1846,) 
moved the Supreme Court, upon the trial record, for a rule reversing 
the judgment of the Common Pleas, as a matter of course. The court 
held that they could not reverse the judgment without looking into the 
record to see if there was any error. (Eeported 2 Denio, 201.) In Oc- 
tober term, 1846, the Supreme Court affirmed the judgment upon the 
whole record. This court affirmed that judgment (Not reported.) 

James McKeon, plaintiff in error, vs. Eichard Graves and Eli 
Best, defendants in error. — Judgment affirmed. J. H. Reynolds for 
plaintiff in error ; Geo. W. Buckley for defendant in error. 

The question decided in this case was, that trespass quare dausumfire- 
git, although a local action originally brought in the Supreme Court 
and Common Pleas, might be brought in a Justice's Court of a differ- 
ent county from that in which the land lay ; and the Common Pleas, 
on certiorari, had jurisdiction. (Reported, 2 Denio, 689.) 
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John T. Stagg, executor, &c., appellant, vs. James Jackson and 
Maby E., his wife, respondents — Decree affirmed with costs to he paid by 
the appellant personally. H. E. Davies for appellant ; L. B. Woodruff 
for respondents. 

This was a case of a will of real and personal estate, devised to exe- 
cutors in trust to sell, lease and pay oyer the rents, &c. ; held, that the 
executors could be compelled to account before the surrogate for the 
rents and profits, of the real as well as for the personal estate. (Report- 
ed, 1 Comstock, 206.) 

C. Flint Spear and George B. Ripley, appellants, vs. Charles 
Wardell and others, respondents. — Decree of the Chancellor reversed, and 
decree declaring that Henry B. Wardell holds the assigned property as trus- 
tee/or the complainants to the extent of their debt, and that he pay the same, 
together with their costs in the Court of Chancery oat of the funds in his hands. 
S. P. Nash for appellants ; J. S. Bosworth for respondents. 

In this case it was held that a voluntary assignment by a debtor, of all 
his property for the benefit of his creditors generally, while proceedings 
were pending against him by a judgment creditor under the statute of 
1831, (non-imprisonment act,) was a fraud upon the rights of the prose- 
cuting creditor. The assignment was for the benefit of the prosecuting 
creditor — not of the creditors generally. (Reported, 1 Comstock, 144.) 

David Mead, plaintiff in error, vs. James Lawson, defendant in error. 
— Judgment affirmed H. G. Wheaton for plaintiff in error ; R. W. 
Peckham for defendant in error. 

This was a case involving the construction of a contract or agreement 
in writing to convey a piece of land. The description of the premises 
was thus described : " witnesseth, that the said David Mead hath this 
day sold a certain piece of land, situate in said town, supposed to con- 
tain about six or eight acres of land, commencing at John Mead's line, at 
a stone marked J. L., from thence easterly to Henry Xee/er 1 s line, and said 
James promises, &c." On the trial in the Common Pleas extrinsic 
testimony was offered and allowed to prove the location and general 
boundaries of the premises. The Supreme Court, Nelson, Ch. J., held 
that the contract was void for uncertainty in the description of the premises. 
That the description of premises to which any effect can be given, must 
be either perfectly certain of itself or capable of being made so by a re- 
ference to something extrinsic in the contract, (13 J. R. 300.) That the 
parties knew the localities or parcel contracted for, is nothing; the 
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question is whether they had sufficiently described it in the written in- 
strument, which is alone the only competent evidence of their object 
and intent in the matter. The judgment of the Common Pleas was re- 
versed, and a venire de novo ordered. (Not reported.) 

George Corner plaintiff in error, vs. Oliver H arris, defendant in 
error. — Judgment affirmed. Wm. Tracy for plaintiff in error ; 0. P. 
Kirkland for defendant in error. 

This was a case in relation to the action of nuisance, by writ of nui- 
sance, under 2 R S. 832. It was held that the declaration in such an 
action must show that the plaintiff has a freehold estate in the premises 
affected by the nuisance. Possession of the premises affected by the 
nuisance is sufficient to sustain an action on the case for damages arising 
from the nuisance. (Reported, 1 Comstock, 223.) 

Isaac Bell, appellant, vs. Edward Stainer, respondent. — Decree of 
the Court of CJiancery and also that of the assistant vice chancellor reversed^ 
and the bill dismissed with costs in the Court of Cfiangery. A. G. Booers 
and Samuel Stevens for appellant ; N. Dane Ellingwood for re- 
spondent. 

Stainer filed his bill to set aside a bond and mortgage given by him 
to J. H. Bell, and assigned by the latter to his father, Isaac Bell, the 
appellant, on the ground of fraud. The material question in the caae 
was, whether J. H. Bell was guilty of a fraud in the sale of lots in San- 
dusky city, for which the bond and mortgage were given. The bill 
charged that J. H. Bell never had any legal or equitable title to the lots, 
except a contract as a conditional sale from the owner, but that he pre* 
tended to be the owner with intent to defraud, &c. The answer denied 
that J. H. Bell pretended to be the owner of the Sandusky lots, when 
he sold them to Stainer, or that he concealed from him the fact that he, 
Bell, had no claim to them, except under an executory contract for their 
conveyance, conditionally thereafter to be performed. It was a question 
of fraud. (Not reported.) 

Samuel Adams, plaintiff in error, vs. The People, defendants in 
error. — Judgment affirmed. George "Wood and J. H. Baymond for 
plaintiff in error ; Ogden Hoffman and J. McKeon for defendants in 
error. 

This case decided that an offence committed within this state by 
means of an innocent agent, the employer was guilty as a principal 
though he did no act in this state, and was at the time the offence was 
committed, in another state. It was no answer to the indictment that 
the defendant owed allegiance to another state or sovereignty. (Be- 
ported, 1 Comstock, 178.) 
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Samuel Coddinoton, plaintiff in error, vs. Chablbs A. Davis and 
others, defendants in error. — Judgment affirmed. S. Stevens and L. 
Livingston for plaintiff in error ; Chablbs O'Conob for defendants in 
error. 

This was a case involving the question of a legal protest; what is 
meant by the term "protest" in its technical and general signification ; 
also the construction of two written instruments, &c. (Reported, 1 Corn- 
stock, 186.) 

Chablbs Partridge, appellant, vs. William Menck and others, re- 
spondents. — Order affirmed. A. H. Dana for appellant; E. H. Owen 
for respondents. 

This was an appeal from an order of the chancellor affirming an or- 
der of the vice chancellor of the 1st circuit, dissolving an injunction. 

This case involved the question of the pirating of trade marks, and 
the power of the Court of Chancery to interfere by injunction to pre- 
vent such pirating. (Reported, 2 Barb. Ch. B. 101.) 
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SUPREME COURT. 



Job D. Tanner et al., agt Jacob R Hallenbeck, Sheriff of 

Colombia. 

In an action against the sheriff for the escape of a judgment debtor, committed on a ca. ml, 
it is no defence to the sheriff that such debtor, after the escape, and before the commence- 
ment of the action against the sheriff, departed this life. 

The cause of action is complete when the escape takes place, liable, however, to be defeated 
by the voluntary return of the judgment debtor before suit brought. 

Such voluntary return is matter of defence, and the sheriff takes the risk of the death of the 
debtor. 

Columbia Special Term, Oct 1849. — This is an action commenced, 
under the code of 1848, against the defendant as sheriff of Columbia 
county, for the escape of one Frederick Curtis. The complaint sets out 
the recovery of a judgment by the plaintiffe in the Columbia County 
Court, on the 14th November 1848, in favor of the plaintiffe, against the 
said Curtis for $51.96 ; that on the 25th November 1848, a ca. sa. was 
issued thereon, under which Curtis was arrested and imprisoned by the 
defendant until the 14th Feburary, 1849, when the defendant wrongfully, 
and against the will of the plaintiffe, suffered the said Curtis to escape, 
Ac. ; wherefore the plaintiffs demand judgment for $51.96. 

The defendant's answer does not put in issue the judgment, execution, 
and imprisonment of Curtis, but in effect admits them. It sets out that 
Curtis, after his commitment, was admitted to the liberty of the jail 
limits, and that afterwards, without the knowledge, permission or con- 
sent of the defendant, the said Curtis, on the 13th February, 1849, escaped 
from the said limits, and on the 17th February, 1849, that the said Curtis 
departed this life, before the commencement of this action. It was con- 
ceded that the action was commenced by the plaintiffs against the sheriff 
on the 17th February, 1849, in the afternoon, and that in the forenoon 
in the same day, the said Curtis died at his residence, ten or twelve 
miles from the jail, not having returned to the limits after his said escape 
on the 13th February, 1849. 

John Snyder, for the defendant, contends that the action will not lie, 
as the original defendant was dead before the suit was brought. 
K. MlLLEB, contra. 
Willard, Justice. — As the escape in this case was without the consent 
of the plaintiffs, their cause of action was complete the moment the escape 
occurred ; liable, however, to be defeated by the voluntary return of the 
Vol. IV. 38 
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prisoner, or by his re-capture by the sheriff before suit brought The rule 
is laid down in Bacon's Abridgement, 529, tit. Execution, that if a pri- 
soner in execution escape, without the assent of the sheriff and he make 
fresh pursuit, and re-take him before action brought, it shall excuse the 
sheriff; and that a voluntary return of the prisoner, before action, is equal 
to a re-taking on fresh pursuit. This doctrine has been repeatedly sanc- 
tioned by this court, (6 Cowen 732 ; Tillman v. Lansing, 4 J. R. 45 ; 
Barry v. Manddl, 10 J. R 563.) As the re-caption of the prisoner, or 
his voluntary return are matters of defence for the sheriff, he necessarily 
takes the rii of the death of tfce defendant in the execution, before suii, 
re-caption or return. The cause of action occurred the moment the escape 
took place, (See Sweet v. Palmer, 16 J. R 181 ; Scott v. Peacock, 1 
Salk. 271.) Nothing short of a release or an accord and satisfaction 
could discharge it The death of the original defendant had no other 
effect than to prevent the sheriff from re-taking him before suit brought 
It did not prejudice the plaintiffs 7 right of recovery. 

There must, therefore, be judgment for the plaintiffs against the de- 
fendant for the amount of the judgment, together with the costs, &c. 



SUPREME COURT. 
Jehiel Judd vs. Robert Fulton, Sheriff of Greene County. 

In computing statute time, the first day, or the day on which the time begins to ran, is to 
be excluded. 

Where an act is to be done toiihm a given time— e. g. thirty days — the party has all of the 
thirtieth day to perform it, Bat if it is to be done after the expiration of the thirty days, 
it cannot be performed tQl on the thirty-first day. The law takes no notice of fractions of 
a day. 

Under 2 Bey. Stat 252, a party may be discharged from imprisonment on making the requi- 
site affidavit, u after he shall have remained in prison thirty days." Held, where a defend- 
ant was committed to prison on the 25th of August, he could not be discharged before the 
26th. of September. 

Argued February Term, 1850, before Justices Watson, Parker and 
Wright. — This suit was brought against the defendant to recover for the 
alleged escape from the jail limits of one Eli Hubbard, confined on an exe- 
cution issued b y a justice of the peace. Hubbard was committed on 26th 
August, 1847: on the 26th September he made the affidavit required by 2 
Bev. Stat 252, § 152, which was afterwards filed in the Greene county 
clerk's office. By the jurat of this affidavit it appeared that the affidavit 
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was sworn to on the 26th September, which was on Sunday. But it 
was shown that this was a mistake in dating the jurat ; that the affida- 
vit was, in fact, sworn to on the 25th September. The referee reported 
in fevor of the defendant, and the plaintiff now moved to set aside the 
report 

G. W. CumoNGS, for plaintiff, insisted that the affidavit was void if 
sworn to on Sunday ; and that it was not competent to prove by parol 
that the affidavit was, in feet, sworn to on the 25th September ; and 
that if sworn to on the 25th September, it was before the expiration of 
thirty days after the commitment. 
John Atums, for defendant. 

By the Court, Parker, Justice. — The defendant was authorized to 
discharge Eli Hubbard from imprisonment, on his making the requisite 
affidavit, after he had remained in prison thirty days. The language 
of the statute is " after he shall have remained in prison thirty days." 
(2 R S. 252.) 

Hubbard was committed to the custody of the defendant on 26th 
August On the 25th of September he made the affidavit and was dis- 
charged. This was the thirtieth day of his imprisonment, excluding the 
day of his commitment. The rule is well settled that in computing time 
the first day, or the day when the time begins to run, is to be excluded. 
(2 Hill, 355 ; 3 Demo, 12 ; Rule 63.) If the defendant had been required 
to do an act within thirty days from the happening of an event which had 
occurred on the 26th August, he could have had the whole of the thirtieth 
day, that is, of the 25th of September, for that purpose. But if he was 
prohibited doing an act until after the expiration of the thirty days, he 
could not do it until the next day, that is the 26th of September. 

A familiar illustration may be drawn from our late practice. If a 
declaration was served on the last day of August, the defendant being 
required to plead in twenty days, had all of the 20th September for that 
purpose. But as the default could not be entered till after the twenty 
days, it could not be regularly entered till on the 21st of September. 

If Hubbard was imprisoned at noon on 26th August, his thirty days 
would expire at noon on 25th September. He may not have been 
committed till the last minute of the 26th August, in which case his 
thirty days would expire at midnight on 25th September, and he could 
not be discharged till the 26th September. But the law takes no notice 
of these fractions of a day. Entire days only can be computed. {Cor- 
nell v. MouUon, 3 Demo, 12.) 

A construction has been given by the courts to similar language in 
other statutes. By the act of 1840, a writ of fi. fa. might be issued 
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" after the expiration of thirty days from the entry of a judgment" In 
the Commercial Bank of Oswego v. Ives, (2 Hill, 866,) it was held that 
full thirty days must elapse, excluding the day of entering the judg- 
ment, before &fi.fa. could be issued ; and where judgment was entered 
on 27th October, and &fi.fa. was issued on 26th November, it was set 
aside for irregularity. Many other cases in support of this construction 
are referred to in the opinion of that case and in the reporter's note. 

And such is the English rule also. The act (2 W. & M., Sess. 1, c. 6,) 
authorized a landlord to sell a distress "after such distress and notice 
as aforesaid and the expiration of the said five days." It was held that 
the day of making the distress was to be excluded, and after allowing 
the five following clear days, the sale should not be until the seventh 
day. (3 Chitty's Pr. 109 ; Pitt v. Skew, 4 Barn. & Aid. 208.) 

The same rule of construction governed the case of Small v. Edrick, 
(6 Wend. 187.) The Bevised Statutes had provided that a notice of trial 
should be served at least fourteen days before the first day of the court 
It was held to mean fourteen full days, exclusive of the day of service, 
and a notice of trial served on the ninth for the twenty-third day of the 
same month was declared to be insufficient. 

I am satisfied the thirty days had not expired when the affidavit was 
made, and without expressing any opinion on the other questions, I 
think the report of the referee should be set aside. 



SUPREME COURT. 

Theodore Graves vs. Leonard Blanchard et al., Assignees of Lee 

T. Rowley. 

A referee, to whom the whole cause is referred, has power and is required, in cases falling 

under § 306 of the Code of Procedure, to decide the question of costs. 
His power, in this respect* is the same as that of a judge of this court, at special term. 
The case of Van VaVcenburgh v. AUendorf, ante, page 40, explained. 

Washington Special Term, March, 1850.— This was a bill in equity, 
filed in this court, in October, 1847. The cause was put at issue by a 
replication, and was brought to a hearing on pleadings and proofs, in 
October, 1848, at the Washington special term ; and was then referred, by 
the consent of the solicitors to a sole referee " to hear the same and report 
thereon." On the 25th September, 1849, the referee made a report that 
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he had heard the prods and allegations of the parties, and duly deliber- 
ated thereon, and that he found due to the plaintiff, from the defend- 
ants, the sum of $669.68. The decree then specified the manner in 
which the said sum was to be paid by the defendants, as amongst them- 
selves; directed that neither party should recover costs as against the other; 
and dismissed the bill as to defendant Blossom, without costs. 

A motion was made, on the part of the plaintiff, for costs. The mo- 
tion was based upon the ground that the referee had no jurisdiction, 
under the order of reference of the question of costs, and that that part 
of his decision was a nullity. The motion was argued by the plaintiff 's 
counsel, as if the cause stood for hearing on the equity reserved, as to 
the question of costs, and the argument embraced the whole merits of 
the cause. 

B. F. Agan, for the plaintiff. 

J. Gibson, for defendant. 

Willard, Justice. — If the referee had jurisdiction of the question of 
costs, the present motion must be denied. For an error in granting or 
refusing the general costs of the cause, the remedy is by appeal. (2 B. 
S. 605, § 79.) Chapter 4 of title 11th of the Code is not applicable to 
this case. With respect to interlocutory costs resting in the discretion 
of the court, no appeal lay under the former practice. (See Buhid v. 
Miller, 4 Paige, 473 ; Collins v. Winslow, 8 Paige, 88.) An appeal from 
an order, granting or refusing the general costs, must be taken within 
fifteen days after notice of the order. (2 E. S. 605, § 79, supra.) 

As this cause was pending on the first day of July, 1848, section five 
of the act to amend an act entitled an act to facilitate the determination 
of existing suits, in the courts of this state, passed April 11, 1849, is ap- 
plicable to it. That section is the same as the corresponding section in 
the original act of April 12, 1848. It is in these words : " The report 
of the referee or referees, upon the whole cause, or upon the whole of any 
issue therein shall stand as the decision of the court, in the same man- 
ner as if the cause or issue had been determined by the court, at a spe- 
cial term, and may be reviewed in like manner." 

On adverting to the order of reference it will be seen, that the whole 
cause was referred. It is thus : " On filing the written consent," &c. 
&c. " Ordered, that this cause be, and the same is hereby referred to 
Charles F. Ingalls, Esq. as the referee, to hear the same and report 
thereon. n The reference was not confined to some particular issue or 
fact, but embraced the cause ; that is, the whole cause, without exception. 
The referee was required to hear the same ; that is, to hear the whole 
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cause. As the whole comprehends all its parts, he was thus required 
to hear, as well the part of the cause which related to the costs, as that 
which related to the damages. The reference thus embraced not only 
the principal subject-matter, but everything incidental thereto. The 
referee was required to report thereon ; that is, upon the whole subject 
of the reference, which in this case was the whole cause. (1 C. Reporter, 
125, JRenouU v. Harris.) A report, to be co-extensive with the cause, 
must embrace the question of costs as well as damages, or other relief, 
prayed for in the bill. The 5th section, before cited, enacts, that the 
report upon the whole cause shall stand as the decision of the court, in 
the same manner as if the cause had been determined by the court, at 
a special term, and may be reviewed in like manner. 

Had this cause been determined at a special term, on pleadings and 
proofs, the decree would have embraced every question litigated in the 
cause, whether it related to the costs merely, or to the other relief 
sought An appeal would have lain from the whole, or any part of the 
decree. The referee stands in the place of the judge, holding the spe- 
cial term. Having heard the whole cause upon its merits, he is the 
most fit person to decide upon the question, whether under § 806 of the 
code, costs shall be allowed or not, and if so, to which party. That 
section says that oosts may be allowed or not, at the discretion of the 
court The referee to whom the whole cause is referred, is the court to 
whose discretion this matter is confided. It is idle to say he is not the 
court for this purpose, if his decision is to stand as the decision of the 
court, and is open to appeal in like manner. 

Whatever doubts formerly existed, it is now made clear that a judg- 
ment may be entered on the report of a referee, in the same manner as 
upon the decision of a judge, when the cause is tried by him. (§ 267, 
278.) The mode of review is the same in both cases. In those actions 
where costs follow, as a matter of course, they are awarded as well upon 
the report of the referee as upon the decision of the judge, without any 
subsequent application to the court. 

Although legal and equitable remedies have been merged by the code, 
and the distinction between the two abolished, yet, to a certain extent, the 
306th section reminds us of the former practice, as it applies only to cases 
of equitable cognizance. Other sections prescribe costs in every case, 
where in actions at common law they were recoverable, and section 806 
fills precisely the space which the Court of Chancery occupied, under the 
former system. A cause, where it is not prescribed by the code to which 
party costs shall be allowed, and where that matter is left to the discre- 
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tion of the court, contains one more element of discussion than other 
matters of litigation ; and the whole cause cannot be said to be decided, 
unless the question of costs is embraced in the judgment If such cause 
be referred to a referee to report thereon, his report is incomplete, un- 
less it covers the question of costs. Those remarks do not apply to 
cases where only a specific question has been referred. The report can 
never be broader than the order of reference. 

The case of Van VaVcerimrgh v. AUendorph et al, 4 Howard's Pr. Eep. 
40, has been urged on the part of the plaintiff, as settling this question 
in his favor. Mr. Justice Hand, while expressing doubts on the sub- 
ject, expressly admitted, that it was not necessary in that case, to decide 
the question, whether a referee, in cases falling within section 806, could 
report upon the question of costs ; and the point was left open. In the 
present case, it is directly involved and cannot be evaded. 

While I entertain no doubt in this case, I cannot dismiss the subject 
without adding, that a decision which should take from the referee the 
power of deciding on the question of costs, under section 806, in cases 
where he is charged by the order of reference, with the cause, in contra- 
distinction from a specific question, would be attended with intolerable 
inconvenience, delay and expense. No court is so well prepared to de- 
cide upon the question of costs, as the tribunal which has heard the 
whole cause and disposed of it on the merits. To put another tribunal 
in possession of the same means of correctly determining the question, 
the whole cause must be re-argued as fully as at first. Thus nothing 
would be gained by the reference, and the delay and expense of a se- 
cond argument be incurred. So closely is the question of costs inter- 
woven with the main issues in the cause, that courts will never hear an 
argument upon the question of costs, after the residue of the contro- 
versy has been adjusted by the parties. 

A referee, under the code, is not merely a substitute for a master, 
under the former practice, but is clothed with the power of a judge at 
special term. When a specific question is referred to him, his office re- 
sembles that of a master ; when the whole issue is referred to him, he 
takes the place of the court ; his report thereon stands as its decision, 
and may be reviewed in like manner. (Code, § 271, 272.) 

The report of the referee is conclusive until reversed by appeal, or a 
re-hearing be granted. The present motion, therefore, must be denied. 
But as doubts have been cast upon the question, and it is also a new 
one, the motion will be denied without costs, and without prejudice to 
an appeal or motion for a re-hearing. 
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SUPREME COURT. 

Matthew Morrison agt. John S. Ids and others. 

A discontinuance, without the payment of defendant's costs, is a nullity. 

Where a motion has been granted or denied, and nothing is said about costs in the order 

deciding it, the clerk can make no allowance for costs of such motion in the final costs of 

the action. 
The code provides for no costs of motion, unless the same are allowed and the amount fixed 

by the court on the decision of the motion. 
The allowance provided in section 307 of the code, " for all subsequent proceedings before 

trial, seven dollars," is not chargeable till the cause has been noticed for trial 

Bensselaer Special Term, April 1850. — The plaintiff moved to strike 
this cause from the circuit calendar with costs. The following facts ap- 
peared in the affidavits presented to the court. Jefferson county was 
designated in the complaint as the place of trial. The answer was 
served 12th November, 1849. Defendants' attorneys moved to change 
the place of trial to Rensselaer, and the motion was granted on 3d De- 
cember, 1849. Nothing was said about costs of motion in the order 
changing the place of trial. On the 21st December, 1849, plaintiff's 
attorney wrote to defendants' attorneys, saying the action would be dis- 
continued and asking for a statement of their disbursements. On 6th 
January, 1860, plaintiff's attorney received in answer a statement of the 
costs claimed by defendants' attorneys, in which the disbursements were 
stated at $1.92. 

On 23d of same month, plaintiff's attorney sent to defendants' attor- 
neys notice of discontinuance, and enclosed seven dollars to pay costs 
and disbursements. On the 29th, the $7 was returned, with notice that 
defendants' attorneys declined to receive it, and that they would insist 
upon the payment of $23.92. The seven dollars was again tendered 
and refused, when defendants' attorneys noticed their bill of costs made 
out at $23.92 for taxation before the county clerk of Rensselaer, and 
they were taxed by him at that sum on 18th February, 1850. The bill, 
as taxed, consisted of the following items : 

Costs before notice of trial, $5 00 

Subsequent, and before trial, 7 00 

Motion to change place of trial, $10 ; copy rule, 05, 10 05 

Oaths 62 1-2, postages $1.25, 1 87 

$23 92 

Payment of such taxed costs was demanded of plaintiff's attorney and 
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refused and on some day defendants' attorneys noticed the cause for 
trial, and put it on the calendar for the Rensselaer circuit. 

M. L Townsend, for plaintiff. 
Seymour & Komeyn, for defendant 

Parker, Justice. — The question to be decided is, whether this ac- 
tion was discontinued by the service of the notice of discontinuance, 
and the payment of five dollars and disbursements. A discontinuance 
without the payment of costs, is a nullity. (Huntington v. Forkson, 7 
Hill, 195 ; White v. Smith, 4 Hill, 166.) And so it was treated in the 
present case, by the defendants' attorneys, who claimed that the money 
tendered was insufficient to pay their costs. 

The defendants' attorneys were clearly wrong in charging in their 
costs $7 for their costs subsequent to the notice of trial, and before trial. 
That item is not chargeable until an action has been noticed for trial. 
It was intended as a compensation for preparing for trial, after notice 
of trial ; and in this case the notice of trial was not served till after the 
tender and service of notice of discontinuance. 

Were the defendants' attorneys entitled to charge $10 for costs of the 
motion changing the place of trial ? 

Under the late practice, it was not usual to charge either party with 
costs of a motion to change venue, at the time of deciding the motion. 
Nothing was said in the rule about costs, and in such case the costs 
were to abide the event of the suit The successful party in making 
out his final bill of costs, inserted the general items allowed in the fee bill 
for services on special motions. But we have now no such allowance 
in the fee bill. The code gives no compensation for services on special 
motions, but the court, in its discretion, is authorized to allow costs on 
a motion, not exceeding ten dollars. If the judge makes no such allow- 
ance in the order, the clerk has certainly no power to review his dis- 
cretion and make an allowance. It is right that the unsuccessful party 
should pay the costs of such a motion, but such payment cannot be 
enforced under the code, unless it is provided for, and the amount fixed 
in the order by which the motion is decided. Perhaps it would be suf- 
ficient to say in the order that costs are fixed at ten dollars to abide the 
event of the suit. It has been heretofore thought equitable, that the 
costs of such motions should fall on the party who fails in the suit, 
rather than on the party who fails in the motion. 

In this case the defendant was allowed, by section 807 of the code, 
" for all proceedings before notice of trial, five dollars." This, with his 
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disbursements, was the extent of his legal claim for costs when the no- 
tice of discontinuance was served. The money tendered was, therefore, 
sufficient, and the cause was legally discontinued. 

The clerk had no power to tax the costs. He is only authorized, by 
section 811, to insert in the entry of judgment the sum of charges for 
costs and disbursements. No taxation is deemed necessary, and no 
adjustment in other cases is provided for. It is supposed the amount 
due can be readily ascertained by the parties, by reference to the pro- 
visions of the code. 

The motion must be granted, but the practice having been somewhat 
unsettled, no costs of motion will be allowed. 



SUPEEME COURT. 
Hamilton Littlefield agt Henry G. Murin. 

Alter the lapse of a reasonable time for the service of the copy of complaint, after demand 
pursuant to section 130, if not served, the defendant may move for judgment, dismissing 
the plaintiff's complaint Analogous to the old practice for judgment of non pros, for non- 
service of a bill of particulars. 

In such cases the complaint may also be dismissed under section 2*74 of the code, for the ne- 
glect of the plaintiff to proceed in the cause, pursuant to statute, against the defendant 
served with the summons. 

It seems, that twenty-fow haws after such demand may generally be considered a reasonable 
time. 

Jefferson Special Term, December, 1849. — Motion by defendant for an 
order or judgment dismissing the plaintiff's complaint in the nature of 
a judgment of non pros, on account of the non-service of a copy of the 
complaint. The action was commenced by the service of summons, 
without the complaint, on the 18th of August last. On the 23d of Au- 
gust, the defendant, by his attorney, demanded a copy of the complaint, 
and a copy not having been served in pursuance of the demand, this 
motion is now made. 

C. D. "Wright, for defendant. 

D. H. Marsh, for plaintiff. 

Allen, Justice. — By the present code, an action may be commenced 
by the service of a summons, without a copy of the complaint, and in that 
case, if the defendant, within ten days after the service of the summons, 
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demand in writing a copy of the complaint, specifying a place within 
the state where it may be served, a copy thereof shall be served accord- 
ingly, (Code, § 130.) There is no time prescribed by the act within 
which the copy complaint must be served, and it must therefore be 
served within a reasonable time. In analogy to the practice upon a per- 
emptory order for a bill of particulars under the former system, which 
did not prescribe a time within which the bill should be furnished, the 
copy complaint should be served instanter, (Harman v. Glover, 10 W., 
p. 617 ;) and instanter, under the former practice and rules, meant within 
twenty-four hours, (lb. Rule 50 of 1847.) But the latter clause of rule 
69, which defined "instanter," has been omitted in the last revision of 
the rules. Perhaps, in ordinary cases, twenty-four hours after the service 
of the demand, would be a reasonable time for the service of a copy of 
the complaint, as it is presumed to have been made out at the time of 
the service of the summons, but if not, or for any other good reason, 
a complaint cannot be served within a time which in ordinary cases 
would be considered reasonable, further time for its service can be grant- 
ed under the provisions of section 405 of the code. In this case, the 
plaintiff has omitted to serve the complaint from August to December, 
so that the question of what should be held a reasonable time does not 
arise. The last rule of this court, adopted in August, provides that in 
cases where no provision is made by statute or those rules, the proceed- 
ings in this court shall be according to the customary practice as it had 
theretofore existed in cases not provided for by the statute, or the writ- 
ten rules of the court, (Rule 92.) By that practice, after the lapse of a 
reasonable time for the service of the copy of the complaint, the defend- 
ant should be permitted to move for judgment dismissing the plaintiff's 
complaint. This is equivalent to a motion for judgment of non pros. 
under the former practice for the non-service of a bill of particulars, 
(May v. Richardson, 4 Cow. Rep. 68 ; Seymour v. Craw, 5 Cow. 279 ; 
Brewster v. Sackett, 1 Cow. 571.) The complaint may also be dismissed 
in a case like the present, under section 274 of the code, for the neglect 
of the plaintiff to proceed in the cause against the defendant served with 
the summons. An omission to serve a copy of the complaint, in pur- 
suance of the requirements of the statute, is an unreasonable neglect on 
the part of the plaintiff to proceed in the cause. 

It is contended by the plaintiff, 1st, that the defendant's remedy is 
under rules 14 and 18 of this court, adopted in 1847, by requiring the 
plaintiff to serve a copy of his complaint within thirty days, and upon 
default to enter judgment of discontinuance. But those rules were abol- 
ished by section 470 of the code, and were not continued by the 92d 
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rule of August last, that rule expressly excepting from its operation 
cases provided for by statute or the written rules of the court ; and 2d, 
that his remedy is to procure an order from a judge that the complaint 
be filed in pursuance of section 416 of the code. But (1) that section 
only applies, in terms, to process and pleadings which have been served, 
and the complaint in this action has never been served. (2) If by a 
liberal construction of the section, it should be held to include a com- 
plaint which had not been served, still, the only consequence of an 
omission to file it in pursuance of an order, is, that the complaint shall 
be deemed abandoned. The defendant does not recover a judgment, 
or get his costs of the defence. The action must be proceeded with in 
some other form to enable him to obtain all the relief to which he is 
entitled. And (3) it is no answer to the positive requirements of the 
act, that the complaint shall be served, to say to the defendant that he 
can compel the plaintiff, under another provision, to file his complaint 
or abandon it, and if he files it a copy can be procured from the clerk. 
An order must be entered, dismissing the complaint with costs, including 
$10 costs of this motion, unless the plaintiff within ten days after ser- 
vice of a copy of the rule, serve upon the defendant's attorney a copy 
of the complaint in this cause, and if such copy is served, then in case 
the defendant finally succeeds in the action, he is to receive as a part of 
the costs of the cause, $10 costs of this motion. 



SUPKEME COUKT. 
Henry Brodhkad et aL vs. Charles W. Brodhead et al. 

An order made by a judge, at chambers, enlarging the time to answer, is an extension of 
the time to demur. 

Albany Special Term, April, 1850. — The summons and complaint were 
served on 5th February last. On the 22d of the same month the de- 
fendants' attorney served an order made by the county judge of Sulli- 
van county, giving the defendants "twenty days additional time in 
which to serve an answer in this cause," On the 11th of March defend- 
ants' attorney served a demurrer to the complaint. The plaintiffi' at 
torney informed the defendants' attorney that he deemed the demurrer 
irregular, and asked him to withdraw the same, which he refused to do; 
and on an affidavit of these facts and notioe of motion, the plaintiffs' 
attorney now moves to strike out the demurrer on the ground of irre- 
gularity. 

H. Brodhead, Jr., for plaintiffs. 

J. V. L. P'RVXNfJbr defendants. 
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Parker, Justice. — The plaintifls ask to strike out the demurrer aa 
irregular, on the ground that the enlargement of the time to answer gave 
the defendants no additional time to demur. It was held in the late 
Court of Chancery, in Burrall v. JRaineteaux, 2 Paige, 381, that after a 
general order made by a vice chancellor, at chambers, giving further 
time to answer, the defendant could not put in a demurrer, except on 
special leave of the court ; and if he put in such demurrer without leave, 
it would be ordered to be taken off the files of the conrt for irregulari- 
ty. But this decision rested upon the ground, that the time to demur 
could not be enlarged by a chamber order, but that an order of the 
court was necessary for that purpose. In this respect, the Court of 
Chancery followed the English practice, (1 Wils. Ch. Rep. 468 ; 3 Swans. 
Rep. 683.) An order to enlarge time to answer could be made at cham- 
bers, but an order to enlarge time to demur could only be made in court. 

In Bedell v. Bedell, (2 Barbour Ch. Rep. 99,) it was held that this 
principle did apply to a case of an extension of the time by the volun- 
tary stipulation of the complainant's solicitor. In such case an exten- 
sion of time to answer gave the defendant the right to demur within the 
extended time. In its more liberal sense, the demurrer is an answer to 
the complaint, and so it was regarded under the late Chancery practice. 
It was not the restricted meaning of the word " answer," but a want 
of power to use the word at chambers in its more liberal sense, that led 
to the above cited decision in 2 Paige, on which the plaintiff relies. 

Under the code, there is no question of the power of a judge at cham- 
bers to extend the time to demur as well as to answer. By section 405 
the time within which any proceeding in the action must be had after 
its commencement, except the time within which an appeal must be 
taken, may be enlarged by a justice of the Supreme Court or a county 
judge. An enlargement of the time to answer is, therefore, under our 
present practice, an extension of the time to demur. 

The word answer is sometimes used in the code as including a de- 
murrer. By section 246, judgment may be had, if the defendant feil to 
answer the complaint ; and again, in the same section, to entitle the 
plaintiff to judgment, he must file proof that no answer has been receiv 
ed. He is not to say anything in his affidavit about a demurrer, but it 
will not be contended that he may take judgment, if a demurrer has 
been served. 

This motion must be denied, but the question being a new one, na 
costs are allowed. 
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SUPBEME COURT. 
James Pepper agt. Loren Goulding. 

Rule 24 reads as follows : " When either party desires a review of a trial before a referee or 
referees, in a case where the whole issue has been reported upon, he shall prepare a case, 
and the respective parties shall pursue the practice, with respect to making and settling of 
the same, prescribed by rule 15, as far as the same is applicable. Such case shall be heard 
only on appeal at a general term. When the report is not upon the whole issue, it may be 
reviewed on special motion at a special term. 

On filing a report of referees, where a report is made on the whole issue, judgment may be 
entered, as a matter of course." 

Code, § 272, reads as follows : " The report of the referees upon the whole issue shall stand 
as the decision of the court, and judgment may be entered thereon in the same manner 
as if the action had been tried by the court; and their decision maybe excepted to and re- 
viewed in like manner, or a rehearing may be granted by the court in which the judgment 
is entered." 

Section 268 reads as follows : " Either party may except to a decision on a matter of law aris- 
ing upon such trial, within ten days after notice of the judgment, in the same manner and 
with the same effect, as upon a trial by jury. And either party desiring a review upon 
the evidence appearing on the trial, either of the questions of fact or of law, may, at any time 
within ten days after notice of the judgment, make a case containing so much of the evi- 
dence as may be material to the question to be raised. The case shall be settled accord- 
ing to the existing practice." (This section is in relation to trial by the court.) 

Section 2*78 reads as follows : "Judgment upon an issue of law or of fact, or upon confession, or 
upon failure to answer, (except where the clerk is authorized to enter the same by the 
first subdivision of section 246 and by section 384,) shall, in the first instance, be entered 
upon the direction of a single judge, or report of referees, subject to review at the general term, 
on demand of either party, as herein provided." 

Section 348 reads as follows: "In the Supreme Court, the Superior Court of the city of New 
York, and the Court of Common Pleas for the city and county of New York, an appeal 
upon the law, may be taken to the general term* for a judgment entered upon the direction 
of a single judge of the same court. Security must be given upon such appeal, in the same 
manner as upon an appeal to the Court of Appeals. In the Supreme Court the appeal shall 
be heard in the same manner as if it were an appeal from an inferior court." 

The question is, whether, upon a judgment entered upon a report of referees upon the whole 
issue, involving questions of fact alone, a party is entitled (under the latter clause of section 
272,) to have a motion for a new trial upon the merits heard and decided at a special term, 
or entitled to a rehearing at special term, (notwithstanding the 24th rule.) And, whether 
there is any other remedy for review in such cases ; as by § 348, appeals are confined to 
questions of law only. 

Held, that a hearing at special term is not necessary to authorize the granting of a new trial 
for errors of fact in a report of referees. Such errors may be reviewed and corrected on 
appeal An appeal from such a judgment is not within the provisions of sections 348 and 
349, which authorize no appeal except from a judgment or an order entered upon the direc- 
tion of a single judge. A judgment upon report of referees is not so entered. It is entered 
as a matter of course. The distinction is clearly taken in section 278. 
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Appeals from judgments entered on the report of referees are given by sections 262 And 268 
in connection with section 278 (copied above and italicised to meet the points raised in 
the case.) 

The latter clause of § 272, commented upon as obscure and ambiguous. 

Oneida Special Term, Dec. 1849. — The plaintiff obtained a report of 
referees in his favor, and thereupon entered judgment for the amount 
reported due, with costs ; and an appeal was brought and perfected upon 
that judgment. A motion was made by the defendant for a rehearing 
on the judgment record (in which a case setting out the evidence taken 
by the referees was incorporated,) upon the ground that the questions 
arising on the case involved no point of law, but were questions of fact 
exclusively. 

W. J. Bacon, for Hie defendant 

H. A. Foster, for the plaintiff. 

Gridley, Justice. — The question is, whether the defendant is entitled 
to have a motion for a new trial founded upon a case involving ques- 
tions of feet alone, heard and decided at a special term. The twenty- 
fourth rule of the court is decisive of this question. It provides that 
such a case " shall only be heard on appeal at a general term." 

The defendant, however, insists that he has a right to such a rehear- 
ing by the last clause of the 272d section of the code ; and that the 
court have no power, by a general rule, to deprive him of a right con- 
ferred by the statute. He argues that by virtue of the 384th section of 
the code, appeals are confined to questions of law only ; and that unless 
he can have a rehearing otherwise than on an appeal, he is of necessity 
deprived of all remedy in a case where he can show a clear mistake of 
fact on the part of the referees. 

It is undoubtedly true, that if the right to a review of the report of 
referees at a special term be given by the statute, no rule, of court can 
take it away. But I do not think that a hearing at special term is ne- 
cessary to authorize the granting of a new trial for an error of feet. 

1st. I am of opinion that errors of fact in a report of referees may be 
reviewed and corrected on appeal. An appeal from a judgment entered 
on the report of referees, is not within the provisions of chapters 3 and 4, 
of the 11th title of the Code. Sections 848 and 349 authorize no appeal 
except from a "judgment" or "an order 31 " entered upon the direction of 
a single judge" A judgment upon the report of referees is not so en- 
tered. It is entered, of course, and without any order of a judge. 
The distinction is clearly taken in the 278th section of the code. That 
section provides that judgment upon an issue of law or of feet, 4c. shall 
in the first instance be entered upon the direction of a single judge, or 



312 PRACTICE RBPOHTS. 

" reports of referees, subject to review at the general term, &e." Justice 
Hand, in Van Valkenburg v. AUendorf, 4 Howard 89, reconsidered his 
decision in Doming v. Post, (Code Rep. 121,) and held that judgment 
should be entered on a report of referees, without any direction of a 
judge ; so, too, the last clause of rule 24 provides that " on filing a re- 
port of referees, made on the whole issue, judgment may be entered as 
a matter of course." The appeal from a judgment entered on the re- 
port of referees is given by other sections. By the 272d section, it is 
provided that the report of referees on the whole issue shall stand as 
the decision of the court, that judgment may be entered thereon in the 
same manner as if the action had been tried by the court ; and their de- 
cision may be excepted to and reviewed in like manner. How, then, is 
the judgment, in a cause tried by the court, reviewed? Being entered 
on the direction of a single judge (§ 278,) it is reviewed by appeal. 
But, although it is reviewed in " like manner" it by no means follows 
that questions of fact cannot be reviewed. The phrase, " in like man- 
ner" merely means, in this connection, by appeal. Again, the very 
provision in section 268, to which reference is made, and to which the 
practice of reviewing the decision of referees is assimilated, expressly 
contemplates a " review upon the evidence appearing on the trial either 
of the questions of fact or of law." If I am right in the foregoing con- 
clusions, an appeal in the case of a referee's report, not being within 
the cases provided for in section 848, is not within its limitation to ques- 
tions of law. An appeal from a judgment, in a cause tried by the court, 
however, is within the cases provided for in section 848. But it is not 
necessary to decide here, whether the limitation to questions of law, 
contained in that section, must not be taken, with the exception of cases 
where the trial was by the court, and where the right of review, both 
of questions of law and fact, was given by the express words of the act, 
in the 268th section. But, 

2d. If such exception be not within the fair construction of sections 
848 and 268, construed together, then there must be a power in the court 
to review judgments entered on a report of referees, and on a trial by the 
court without an appeal. For if this be not so, then a most important 
right, given by the express words of the act, is abolished ; and the enact- 
ment itself giving the right of reviewing questions of fact in cases of this 
description, has become a dead letter. Such review must, however, be at 
the general term. It must also be as provided by the code. The words 
in section 278, as " herein provided '," must be taken as equivalent to the 
phrase " as provided in this act." And I am aware of no provisions for 
reviewing judgments at the general term except by appeal. But, as 
already intimated, it is not necessary to decide that question now. 
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8d. It is not to be denied that the last phrase of section 272, is obscure 
and ambiguous. If the framers of this provision had any clear ideas of 
the practice they were establishing, they have failed to make their views 
intelligible. When the Legislature say that a re-hearing may be granted 
by the court in which the judgment was entered, they do not say that it 
may be granted at special term. The j udgment is entered in the Supreme 
Court ; and, inasmuch as the judgment on the report of referees is not en- 
tered by the direction of a single judge, there is no reason for holding 
that the re-hearing is to be granted by the Supreme Court at a special 
term. It may be that this clause was not intended to apply to a motion 
for a new trial on the merits. If th© referees should have made a clear 
mistake (for instance, in adding up a column of figures,) and should make 
an affidavit of the fact, a re-hearing might be granted upon a non-enu- 
merated motion on the ground of accident or surprise. This provision 
may be intended for such a case ; or it may be intended for the County 
Court. That court has jurisdiction of some special cases, such as mort- 
gage foreclosures. In such, a set-off might be set up, and a reference 
of the whole issue to a referee. In such case the judgment would be 
entered in the County Court, and a re-hearing might be granted by the 
County Court, being the same court in which judgment was entered. 
The provision may apply to such a case. 

4th. In this case, it appears that the defendant has appealed ; and thus 
made his election of remedies. And granting that he had an alternative 
remedy, he is not entitled to both. 

The motion must be denied with $10 costs. 



SUPREME COURT. 
Maby Whitney agt. Waterman & Whitney. 

An appeal does not lie from the special to the general term, upon an order refusing to strike 
out of a pleading alleged immaterial, impertinent or scandalous averments ; because it can- 
not involve the merits, (Code, § 349.) An order striking out such averments may be the 
subject of appeal, where it appears that such matter, stricken out, involves the merits. 

New York General Term, May 21, 1850, before Edmonds, Presiding 
J^tice/EDWAKDS and Mitchell, Justices.— The plaintiff moved, atspecisd 
term, to strike out certain parts of the answer because they were imma- 
terial, impertinent or scandalous. On the motion the question was sent 
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to a referee, who reported, allowing four exceptions and disallowing the 
residue of the exceptions, some nineteen in number. His report was con- 
firmed at special term, and from so much of the order as disallowed the 
exceptions to the answer, the plaintiff appealed to the general term. 

J. E. Bubrill, Jr., for appellant. 

C. O'Conor, for respondents, objected that the order of the special 
term was not the subject of appeal, as it did not involve the merits. 

Edmonds, Presiding Justice, stopped the counsel in arguing the merits 
of the exceptions, and said that the court entertained no doubt that the 
order at special term was not the subject of an appeal. The motion be- 
low was to strike out certain parts of the answer because they were not 
material to the matters in controversy ; and surely an order refusing to 
strike out immaterial averments, could not be said to "involve the 
merits of the action." 

An order, refusing to strike out such averments in a pleading, can in 
no case be the subject of appeal, because it cannot involve the merits 
within section 849 of the code. An order striking them out, may be 
the subject of an appeal, when it shall be made to appear that the matter 
ordered to be stricken out does involve the merits ; but it is not easy to 
perceive how an order leaving in matter impertinent, scandalous or im- 
material, can be said to involve the merits. In that respect, the decision 
at the special term must be final. 

This appeal must therefore be dismissed. 



SUPREME COURT. 
William Taylor, Respondent, vs. David W. Seelet, Appellant 

Where an appeal from a judgment rendered by a justice of the peace, is heard by the Su- 
preme Court, because of the incompetency of the county judge, the successful party will 
recover the same costs as if the appeal had been decided by the county judge. He is not 
in such case entitled to tax the same amount of costs as on an appeal from a judgment of 
a county court. 

Albany Special Term, March, 1850. — On the 6th day of December 
1848, the above named appellant brought an appeal to the Schoharie 
County Court, from a judgment rendered against him by a justice of the 
peace. The county judge refused to hear the appeal, on the ground that 



PRACTICE REPORTa $15 

he had been consulted as counsel, and filed his certificate under Slst 
section of the Judiciary Act, by which jurisdiction was vested in the 
Supreme Court The Supreme Court, at February term, 1850, revers- 
ed the judgment of the justice. The costs were taxed on due notice by 
the clerk of Schoharie, who allowed to the appellant : 

For proceedings before argument, $15 00 

For argument, 80 00 

And for five different terms that the cause was on 
the calendar, and not reached, 50 00 

These items were objected to, and the respondent moves for a re-tax- 
ation. 

Th. Smith, for plaintiff. 

J. S. Hawes,/ot defendant 

Pabker, Justice. — The question to be decided on this motion is 
whether the appellant is entitled to the same costs as on an appeal from 
a County Court to the Supreme Court, or whether he is limited to the 
costs he would have recovered if the appeal had been heard in the 
County Court. This must be decided under the code of 1849, which 
was in force at the time of the reversal of the judgment. 

Where the county judge is incompetent to hear the appeal, the Su- 
preme Court is authorized to act in his place. Jurisdiction is conferred 
for that purpose by the Slst section of the Judiciary Act, which pro- 
vides, that on filing the certificate of the county judge " such proceed- 
ings shall be had therein, according to the practice of such court, as 
might have been had in such county court, if such causeor matter had 
remained therein." 

On appeals from judgments rendered by courts of justices of the peace 
to County Courts, the successful party recovers fifteen dollars on rever- 
sal, and twelve dollars on affirmance. • (Code, § 871.) I think no greater 
compensation can be recovered where the cause is heard by the Supreme 
Court. It is still an appeal from a judgment of a justice of the peace, 
and heard by the Supreme Court in the place of the county judge. It 
is not certainly the fault of the respondent, or of the opposite party, 
that the county judge was incapacitated to hear the appeal, and I think 
it could not have been intended to inflict upon the unsuccessful party 
a bill of costs, six times greater than it would have been if it had been 
decided by the County Court. The proceedings throughout are to be 
the same as if the cause had remained in the County Court. 

The costs allowed by section 307, sub. 6, are not applicable to this 
case. It is true the language is broad enough to include every case of 
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appeal except an appeal to the Court of Appeals ; but it cannot be con- 
strued as applicable to an appeal, the costs of which are specially pro- 
vided for by section 371. Both sections must be consulted, in ascer- 
taining the intent of the act 

There must be a re-taxation, neither party to have costs of this motion. 



. SUPKEME COURT. 
In the matter of Henrietta Hicks' Will. 

Where an appeal was taken from the decision of a surrogate, refusing to admit a will to pro- 
bate ; which decision was reversed by the circuit judge on a question of fact, and a feigned 
issue ordered : upon which issue the appellant obtained a verdict, without appearance by 
the respondent And the respondent moved before a judge at chambers to set aside the 
verdict, on the ground that the appellant had died pending the appeal, and no revival had ; 
which motion was denied. And on appeal to the general term, held, that the order must 
be affirmed, for the reason that the surrogate had exclusive jurisdiction of the matter. 
This court had the cause only to try the feigned issue. Also on the ground that the judge 
at chambers had no right to grant a motion in a cause pending at the time the code passed ; 
nor in a case of a special statute proceeding like this. 

New York General Term, February, 1850, before Edmonds, Presiding 
Justice ; Edwards and Mitchell, Justices. — On an appeal from a deci- 
sion by the surrogate of New York, refusing to admit a will to probate, 
the circuit judge reversed the decision on a question of fact, and order- 
ed a feigned issue. 

The cause being reached in its order on the calendar, and no one ap- 
pearing for the respondent, a verdict was taken for the appellant. 

The respondent afterwards moved before one of the judges at cham- 
bers, to set aside the verdict, on the ground that the appellant had died 
pending the appeal, and the case had not been revived. The motion 
was denied, and an appeal taken to the general term. 

N. F. Waring, for respondent 
C. J CoNOH,for appellant. 

By the Court, Edmonds, Justice. — I fully concur with the justice at 
special term. This court has the case merely for the purpose of trying 
the feigned issue. For all other purposes it is in the surrogate's court, 
and to that it must ultimately go back for final determination, and there 
the question of revival or abatement properly belongs. 
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There is, however, another reason apparent on the face of the papers, 
why the order denying the motion must be affirmed. A judge, at chambers, 
had no right to grant the motion. The section of the code (§ 401,) au- 
thorizing motions to be heard at chambers, does not apply to suits existing 
at the time the code passed, nor to a special statute proceeding, as this is. 

Order of special term affirmed with costs. 



SUPREME COURT. 
John Knowles agt. Francis Gee and others. 

Upon a motion under § 160 of the Code, to strike out irrelevant or redundant matter in an 
answer, which involved the construction and true intent and meaning of the 2d subdi- 
vision of § 149, which requires any new matter to be stated in ordinary and concise lan- 
guage, Ac. ; also of the 2d subdivision of § 142 which requires a complaint to contain a 
statement of the facts constituting the cause of action in ordinary and concise language, 
Ac., held, that the Legislature intended to preserve as many of the rules of the common 
law as are consistent with the new forms of pleading, and that the facts required by the 
provisions of the Code, to be stated, are in general such facts as were required to be stated 
in pleadings at common law — that is, issuable facts, facts essential to the cause of action 
or defence, and not those facts and circumstances which merely go to establish such 
essential facts. 

The cause of action or defence must be stated fully and clearly ; general pleading is abolished. 
But the facts only, and not the mere evidence of facts, should be stated. 

(The question of pleading very fully reviewed and considered in reference to the requirements of the 
Code. — Selden, Justice.) 

Wayne Special Term, April 1850 — The complaint in this case alleges, 
in a very clear and concise manner, that the plaintiff at the time of the 
acts complained of, was the owner and in possession of a certain lot of 
land with a crop of wheat growing thereon ; under and by virtue of a 
deed of conveyance from the defendant Francis Gee ; and that the 
defendants wrongfully and forcibly entered upon the said lot of land, 
and cut and carried away the wheat ; claiming damages to the value of 
the wheat ; and contains in all, about two folios. 

The answer sets up in defence, that the deed mentioned in the com- 
plaint, was obtained by fraud ; and goes into a history of the transactions 
between the parties, which ultimately led to the delivery of the deed, 
giving all the circumstances with the utmost minuteness and particularity 
of detail ; extending to upwards of sixty folios. 
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The plaintiff moves to strike out a large portion of the answer, em- 
bracing the details of the evidence relied upon to sustain the charge of 
fraud. 

J. C. Smith, for plaintiff. 
L. Shebwood, for defendants. 

Sblden, Justice. — The question presented by the motion is, how far 
the Legislature, by its recent reforms of the practice and pleadings in the 
courts of this state, intended to abrogate the rules heretofore applied to 
pleadings in the courts of common law, and to substitute those which 
prevailed in the Court of Chancery. 

No more important question than this, in my judgment, can arise 
under our new system of legal proceedings, and none, the settlement of 
which will have a more material influence upon the convenient adminis- 
tration of justice in this state, while the present system continues. 

It cannot be denied that the Legislature by adopting the forms of 
pleading heretofore in use in the Courts of Chancery, have given unequi- 
vocal evidence of a preference for those forms over those of the com- 
mon law. 

On the other hand, the abolition of the only court in which those 
forms were used, the transfer of their jurisdiction to the courts of com- 
mon law, and the retaining of the forms and modes of trial peculiar to 
the latter, forbids the conclusion, that it was intended to subvert the 
entire system of rules which prevailed in the common law courts, and 
to substitute those of the obnoxious Court of Chancery. 

In continuing two systems of jurisprudence, therefore, administered 
under different forms by different tribunals, and resolving them into one, 
it became indispensable to borrow something from each ; and the object 
of the Legislature seems to have been, to select from both that which was 
most valuable ; rejecting in each those portions which experience had 
proved to be productive of inconvenience. It is the duty of courts to aid 
in accomplishing this design, and in doing so they must necessarily look 
to the evils which existed, as well as to the means resorted to for their 
removal. The adoption of the forms of chancery pleadings, though not 
the necessary, was the natural consequence of adopting that principle in 
chancery jurisprudence, which recognized only one form of action for all 
cases. Many of the technical rules of the common law system of plead- 
ing may well have been considered as originating in and connected with, 
those distinctions between the different forms of action which were pe- 
culiar to that law. There are, however, some of those rules which are 
so well adapted to accomplish the end of all pleading, that I should find 
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it difficult to persuade myself that the Legislature could have intended 
to abrogate them. 

No one, of the least experience in courts of justice, or even in the 
affairs of life, can have failed to observe that almost all legal controver- 
sies depend upon some one or two points out of which the whole diffi- 
culty has arisen. A difference upon a single point will often break up 
the harmonious relations between two individuals, and lead them into 
a protracted and expensive litigation. The point in dispute may arise 
either upon a matter of feet, or a question of law, but that once settled, 
the whole controversy ceases. The object of judicial proceedings is to 
ascertain and decide this disputed point ; and it is essential to the ter- 
mination of every legal contest, that it be evolved and distinctly pre* 
sented for decision. This indispensable end of judicial pleading was at- 
tained in different modes by the civil and common law. The rules of 
the latter were designed to develope and present the precise point in 
dispute upon the record itself, without requiring any action on the part 
of the court for that purpose. Hence the parties were required to plead 
until their respective allegations terminated in a single material issue, 
either of law or of fact; the decision of which would dispose of the case. 
The result of this process was perfectly simple ; but the system of rules 
by which it was attained, was necessarily artificial and complex. If 
always skilfully applied they would be sure to produce the end desired ; 
but it would sometimes happen that through ignorance or mistake, an 
issue would be formed, or a point presented, not involving the real 
merits of the controversy, and a decision be thus produced contrary to 
the real justice and equity of the case. This was the sole vice of the 
system ; but it was sufficient to create a strong feeling against what is 
termed special pleading. 

Two remedies were applied. One was, a liberal allowance of amend- 
ments and repleaders ; the other, general pleadings, under which parties 
were allowed the widest scope in the proof of facts not appearing upon 
the record. The latter expedient has had many advocates, but the evils 
to which it tended were so obvious that it is now generally condemned, 
and is repudiated by the Code. 

By the civil law the parties were not required to plead to issue, but 
were permitted to spread all the facts in detail, constituting their cause 
of action or defence, at large upon the record ; questions of law were 
not necessarily separated from questions of feet, but the whole case was 
presented in gross to the court for its determination. 

This system, of course, avoided the evil which attended that of the 
common law, of sometimes causing the case to turn upon some false, im- 
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material, or technical issue ; but it had other defects peculiar to itself 
It threw upon the courts the labor of methodising the complex allega- 
tions of the parties, and developing the real points in dispute. 

They might be aided more or less in this by the preparation of ab- 
breviations or abstracts by the parties or their counsel ; but this work 
would often be very imperfectly performed, and would of course leave 
much to be done by the court before it could arrive even at the real 
point to be decided. 

There was an additional reason, too, why this system was not adopted 
in the common law courts in England. The determination of questions 
of law and of feet belonging to different tribunals, it was of course ex- 
tremely convenient, if not indispensable, that they should be separated 
upon the record before the case was presented for trial. Besides, as 
little time could be afforded at nisiprius, to evolve from a complicated 
mass of facts the points about which alone the parties differed, the rules 
requiring all issues to be certain and single, would be sure to commend 
themselves to all who were in any way concerned in the disposition of 
such cases. 

. On the other hand, when the Court of Chancery took its rise, and be- 
gan to take cognizance of judicial contests, the mode of trial by jury not 
appertaining to that court, the inconveniences resulting from mingling 
questions of law and of fact, to be referred to different tribunals, was 
not felt by it As the chancellor could take all the time requisite for 
the fullest examination, and as he assumed originally to eschew the 
strict and technical rules of the common law, and to proceed upon the 
broad equities of the case, he naturally encouraged the presentment of 
the facts 'at large. Hence the adoption of the forms of the civil law. 
Now no one will dispute that to disencumber the record of all extrane- 
ous matters, and of every thing irrelevant and immaterial, and thus pre- 
sent to the judicial mind the naked point to be passed upon, is a highly 
desirable object ; nor will it be denied by any one really acquainted with 
the subject, that the system of common law pleading was admirably 
adapted to accomplish that end. Nevertheless, it had one defect which 
has effected its overthrow in this state. It gave advantages to the skilful 
over the unskilful, which the system of the civil law did not afford. It 
may be safely assumed that it is this which has subverted it ; because 
its offensive but harmless fictions, and its objectionable subtleties might 
all have been easily lopped off, without trenching upon that vital prin- 
ciple, which required all issues to be single, certain and material 

But while it is conceded that common law pleading, as a system, is 
supplanted, it is unnecessary to admit that every vestige of its valuable 
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rules has been swept away. It has been my object in this brief and im- 
perfect sketch of the distinguishing characteristics of the two systems, 
so to exhibit the value of some of those rules, as to show that wisdom 
requires them to be retained, and the Legislature must have so intended, 
so far as could be done consistently with the main object in view,, to 
wit: that of so simplifying the mode of pleading that it could not be 
perverted by chicanery and cunning to purposes of injustice. The code 
itself bears evidence of a due appreciation by the Legislature of the im- 
portance of certainty and precision in the statement of a charge or a 
defence, as well as of a separation of various defences, so that each shall 
be singly presented. See sections 150 and 160, adopting in these re- 
spects the principles of the common law, and enforcing them in a sum- 
mary manner by motion instead of the more dilatory and expensive 
proceeding by demurrer. 

Upon what, then, rests the position that it was the intention of the 
Legislature, in its recent reforms, to substitute entire chancery pleadings 
for that of the common law ? 

The code has nowhere so said ; it is a mere inference from the adoption 
in substance, of the forms, or rather names of the pleadings in the Court 
of Chancery. This circumstance, however, is more than counterbal- 
anced by the destruction of the court itself — together with the transfer 
of its jurisdiction ; and by the consideration that the complex issues 
presented by chancery pleadings, are incompatible with trials by jury. 

It is said that the form of trial by jury exists in full vigor in the state 
of Louisiana and other places where civil law pleadings are used. Do 
those who assert this know how far that system has been modified in 
those places to adapt it to the changed mode of trial ; or what expedi- 
ents have been resorted to for the purpose of extricating the real mat- 
ters in issue from the statements in gross of the parties. I am myself 
uninformed on these points ; but of this I feel assured, that to say that 
the burden of extracting from such pleadings the issues to be tried, of 
separating the questions of law from those of fact, and of ascertaining 
what is admitted and what denied, can be thrown upon the judge at 
the circuit, with any convenience to the public, or safety to the parties, 
is to discard all common sense, and disregard the plainest deductions of 
reason. The prolixity of legal proceedings has been one great source 
of complaint ; and a prominent object of the recent reform was supposed 
to be to simplify and abridge them ; an object which would scarcely be 
attained by permitting pleadings of the kind adopted by the defendant 
in this case. 

This motion is made under section 160 of the code, to strike out the 

Vol. IV. 41 
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matter objected to as irrelevant or redundant, and the precise question to 
be passed upon is, whether the defence here is stated in accordance with 
the true intent and meaning of the 2d subdivision of section 149, which 
requires any new matter to be stated in ordinary and concise language, 
&c. This subdivision, and the 2d subdivision of section 142, which re- 
quires a complaint to contain a statement of the facts constituting the 
cause of action in ordinary and concise language, &c., must, as a matter 
of course, receive the same construction. Having come to the conclu- 
sion from the preceding reasoning, that the Legislature intended to pre- 
serve as many of the rules of the common law as are consistent with the 
new forms of pleading — I am prepared, of course, to hold that the facts 
required by these provisions of the code to be stated, are in general such 
facts as were required to be stated in pleadings at common law ; that is, 
issuable facts ; facts essential to the cause of action or defence ; and not 
those facts and circumstances which merely go to establish such essen- 
tial facts. The cause of action or defence must be stated fully and 
clearly, it is true ; general pleading is no longer allowed. But the facts 
only, and not the mere evidence of facts, should be stated. In putting 
this construction upon the provisions of the code, I believe I am sus- 
tained by the opinion of Mr. Justice Welles, in the case of Shaw agt 
Jacques, (4 How. Pr. Eep. 119,) at least so far as this case is concerned, 
which is one purely of common law cognizance. 

The motion must be granted with leave to the defendant to amend 
his answer so as to conform to the principles of this decision, provided 
he serves such amended answer within ten days after notice of the order 
to be entered upon this motion. 



SUPEEME COURT. 
James Noble agt. Alexander Trotter. 

The service of a paper by mail, is good, although deposited in the post office, on the last day 
for servioe, after (he mail has closed, if otherwise made in conformity to the statute and the 
rules of the court (The case of Maker v. Conufocks, 1 Howard's Pr. R. 87, regarded as 
standing alone, if not overruled.) 

Chenango Special Term, April, 1850. — This is a motion to set aside a 
judgment and for leave to serve the answer, Ate. Mr. Cowles, the defend- 
ant's attorney lives at Koxbuiy in the county of Delaware, and Mr. Champ- 
lin, the plaintiff's attorney, resides at Hobart in the same county. On the 
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last day for serving the answer, the defendants' attorney deposited the 
answer in the post-office at Eoxbury, properly enclosed and addressed 
to the plaintiff's attorney at his residence at Hobart, and paid the post- 
age thereon, between which places there was a regular communication 
by mail. The letter enclosing the answer was deposited in the post- 
office about the hour of four, P. M., after the mail for that day had de- 
parted for Hobart. The mail for Hobart, in fact, left Eoxbury at 10, 
A.M., the usual hour for its departure, and the answer was not in fact, 
received by the plaintiff's attorney until two days thereafter ; and in the 
meantime the plaintiff's attorney had perfected his judgment and re- 
fused to receive the answer, and on a further application of the defend- 
ant's attorney, he insisted on retaining his judgment. Defendant now 
moves to have the same set aside. 

A. C. Cowles,^ defendant 

W. B. Champlin, Jr., for plaintiff. 

Mason, Justice. — The answer in this case was served on the last day 
for serving, by depositing the same in the post-office, addressed to the 
plaintiff's attorney, and paying the postage thereon. The mail left Eox- 
bury at 10 o'clock, A.M., of the day of service, and the answer was not mail- 
ed until 4 o'clock, P.M., of the day, and the answer was received two days 
thereafter by plaintiff's attorney, who had in the meantime entered a 
judgment against the defendant as for a default to answer; and the plain- 
tiff's attorney refusing to receive the answer, or to vacate the judgment 
on the defendant's application, the defendant now moves upon affidavits 
to set aside the judgment, and for leave to serve his answer, if the ser- 
vice shall not be deemed good, and he presents also an affidavit of merits. 
The plaintiff's attorney insists upon the authority of the case of Maker v. 
Comstocks, (1 Howard's Pr. E. 87,) that the answer was served too late, 
and that the plaintiff was right, therefore, in insisting upon his judgment 
It cannot be denied but that the case seems to favor the views taken by 
the plaintiff's attorney. The case decides, in short, that a plea deposited 
at 6 o'clock, P.M., in the post-office at Troy, on the last day for serving, 
addressed to the plaintiff's attorney at Albany, his place of residence, was 
not served in time ; it appearing that the mail for Albany closed at 4, P.M. 
and departed at 5 ; and that the time of the closing and departing of the 
mail was notorious to all business men of Troy. I feel constrained to say 
in relation to that case, that I regard it as doubtful authority, and have 
not been able to ascertain upon what principle the case was decided. If 
the case was decided upon the ground that the service of a pleading on the 
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last day by depositing it in the post-office, must be served at all events, 
before the mail of that day departs, then I do not think the case should 
be followed, for in many places where mail services are made, the mail 
departs long before business men are out of their beds, and very many 
places, long before the business hours of opening attorney's offices. If 
the case, on the contrary, was decided upon the ground that the hour 
of closing and departing of the mail from Troy to Albany, being noto- 
rious, and at quite a late hour in the day, the court would regard a ser- 
vice made an hour after the mail had departed, as evidence of an inten- 
tion on the part of the defendant's attorney to delay the receipt of the plea 
by the attorney for the plaintiff, until the evening of the next day, and 
thereby lead the attorney for the plaintiff into a default and the entry of 
judgment, then the case is not so objectionable ; and in that case, there was 
no excuse offered in the papers, why the plea was not mailed before the 
departure of the mail. I should remark, however, in relation to that case, 
that it stands alone, and no reasons are assigned for the decision ; and we 
are left, therefore, to conjecture alone upon what ground the case was de- 
cided ; and I have not been able satisfactorily to reconcile it with some 
subsequent cases. It was decided in the case of Brown v. Briggs, (1 How. 
Pr. E. 152,) that the depositing of the plea in the post-office within the 
twenty days and paying the postage thereon, was good service, although 
the attorney to whom it was directed, did not receive it till after the twen- 
ty days had expired ; and in the case of Rodcliff v. Van Benihuysen, (3 
How. Pr. E. 67,) it was held that the depositing of a plea in the post- 
office within the twenty days was good service, although not received 
until eight days after the service, and a default which was entered in the 
meantime was set aside as irregular ; and it was adjudged in the still later 
case of Schenck v. McKie, (4 How. Pr. E. 246,) on depositing the papers 
in the proper post-office, properly addressed, and paying postage, the 
service under the 410th section of the code was deemed complete, and 
that the party to whom it was addressed, took the risk of the failure of 
the mail. See also the case of Jacobs v. Hooker, (1 Barb. E. 71.) I do 
not entertain any doubt in this case, whatever may be said of the deci- 
sion of the case of Maker v. Cbmstocks, supra, that under the present 
Code of Procedure, the service of the answer in the case under considera- 
tion was good, and made in time. The 409th section of the code fixes the 
service hours from six in the morning to nine in the evening ; and the 
requirements of sections 410 and 411 of the code, were fully met by de- 
positing the answer in the post-office, at the residence of the defendant's 
attorney, at the hour of 4, P.M. properly addressed, and paying the post- 
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age thereon, although the mail for that day had departed at 10, A. M. 
and although the answer was not received by the plaintiff *s attorney 
until two days thereafter, as the papers showed, that there was a regular 
mail communication between the two places. This motion to set aside 
the judgment must therefore be granted ; but as the plaintiff's attorney 
relied upon the authority of the case of Maker v. Gomstocks, I am of 
opinion that the motion should be granted without costs, and the de- 
fendant may have ten days to serve his answer. 

Note. — In this case, Mr. Justice Mason has undoubtedly taken the correct view of the 
case of Maker v. Comstocks, (1 Howard's Pr. R. 8*7.) That case stands alone, and has never 
been adopted as general authority. The reporter's recollection of that case is (it was not 
reported as fully as it should have been,) that he thought Chief Justice Nelson discovered, 
by the papers, a strong tendency on the part of one of the defendant's attorneys, to get some 
advantage, in the way of costs at least ; and it appearing very evident that the service of 
the plea was intentionally delayed until after the mail had closed for the day, he decided to 
consider the plaintiff regular. 



NEW YORK SUPERIOR COURT. 
Leggett vs. Mott. 

Held, that the practice in relation to reviewing reports of referees, is, to make a case and 
appeal from the judgment on the matters of law involved— or, apply for a stay of proceed- 
ings upon the report for the purpose of moving for a rehearing (on a case at special term.) 
The judge will exercise a discretion as to a stay, regulated by the nature of the action, the 
points to be raised, Ac. ; and may impose terms. 

If the report be complained of as against evidence, there is no redress except by a motion for 
a rehearing. (This is directly adverse to the case of Pepper v. Goulding, ante, p. 310.) 

Before Oakley, Chief Justice, and Sandford and Paine, Justices. 
—May 29th y 1850. 

C. Nagle, for plaintiff. 

A. L. Brown, for defendant. 

By the Court, Sandford, Justice. — In the case of Haight v. Prince, it 
was held by Campbell, Justice, after consulting Duer and Mason, Jus- 
tices, that a report of a referee upon the whole issue, might be brought 
before the special term on a motion for a rehearing ; when such order 
might be made, granting or denying the application, as to the judge 
should seem just (2 Code Bep. 97.) The question being presented in this 
case in our branch of the court, we have conf erred with our associates, 
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(the six justices being present,) and it is the unanimous conclusion of 
the court, that the decision of Campbell, J. was correct. Whether the 
court will look into the matters of law, as well as of fact, arising upon the 
report of the referee, and direct a rehearing in respect of erroneous rul- 
ings of the law, will, of course, be in the discretion of the court, at the 
special term. Where the report is complained of as being contrary to 
the evidence, an examination of the legal points involved will generally 
be convenient and proper in connection with the argument on the evi- 
dence. Where, however, the report is assailed in respect of its legal 
conclusions alone, the judge will be inclined to refuse a stay of proceed- 
ings with a view to a motion for a rehearing, and will leave the party . 
to his remedy by appeal from the judgment. 

The considerations which lead us to this result, will bid briefly stated: 

The amended code of 1849, allows of no appeal from a judgment, upon 
the facts involved. The appeal to the general term from a judgment, 
is limited to matters of law. (Am. Code, § 348.) This would cut off, 
entirely^ any review of the finding of a referee upon the facts, or of the 
verdict of a jury, or the decision of a judge upon the facts, on a trial 
without a jury ; unless there be some mode of reaching it, other than 
an appeal from the judgment. In Droz v. Lakey, we decided, in Janu- 
ary last, that a motion to set aside a verdict as against evidence, might 
be made at the special term, on a case settled in the usual manner; and 
that such motion might be made after judgment, the party obtaining a 
stay of proceedings for the purpose. We see no good reason why the 
motion may not be made, without any formal case, before the judge 
who tried the suit, founded on his notes of the testimony. 

As to the reports of referees, the code, it appears to us, is explicit in 
making a provision, independent of an appeal, in the first instance. 
Section 272, after providing that the report may be reviewed in like 
manner as the decision of the court on a trial, enacts that a rehearing 
may also be granted by the court. 

A rehearing, as we understand it, is obtained on a motion only ; and 
this is brought on before a judge, either at chambers or at special term. 
If it be for a new trial on the merits, it must be moved before the judge, 
in court; i. e. at the special term. (Amended Code, §§ 400, 401, and 
350.) 

We are referred to the 24th rule of the Supreme Court, adopted in 
August last, as imperatively restricting the examination of the reports of 
referees, to an appeal to be heard at the general term. As this rule, in 
the broad application claimed for it, would conflict with the latter part of 
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section 272 of the amended code, allowing a re-hearing ; we think it 
was intended to apply, as in its literal terms it does apply, only to a re- 
view of the referee's report, for which purpose a case must be made ; 
and as the appeal is limited to the law of the case, it follows that rule 
24 applies only to a review of the report of a referee, on matters of law. 

It is, nevertheless, a convenient practice to make a case on which to 
found a motion for a re-hearing, in the manner prescribed by the rale 
of the Supreme Court, and that course will be required in our court in 
future. 

The practice, therefore, in respect of reports of referees, may be thus 
stated : The party deeming himself aggrieved by such a report, may pre- 
pare his case, and appeal from the judgment on the matters of law in- 
volved. Or he may apply to a judge of the court for an order to stay 
the proceedings on the referee's report, for the purpose of moving for a 
re-hearing. The judge will exercise a discretion, as to staying the pro- 
ceedings, regulated by the nature of the action, the points proposed to 
be raised, and the danger of loss, if collection of the demand be delay- 
ed ; and he may impose terms on granting a stay. If the report be 
complained of as againt evidence, there is no redress except by the mo- 
tion for a re-hearing. On obtaining a stay, the party must proceed to 
make and settle his case, and bring it on to be heard before the court at 
special term. An order will, thereupon be made, either granting or 
denying the motion for a re-hearing. From this order either party may 
appeal to the general term, as provided in section 849 of the amended 
code. And such appeals will be heard with other calendar causes, at 
the general term. 

Rule accordingly. 



SUPREME COURT. 
Charles M. Lynde vs. Teunis T. Cowenhoven. 

Upon the trial of a question of feet by the court, the prevailing party, on filing the decision 

of the judge, may enter his judgment immediately, under § 26*7 of the code. There is no 

implied stay of proceedings, ten days, to make a case, under § 268. 
The party desiring to make a case, must get an order to stay ; and when the case is made 

and settled, it can be annexed to the judgment roll, and thereby constitute a part thereof 

as required by § 281. 

General Term, Second District Argued Nov. 1489; decided Jan. 1860. — 
Mr. Lott appeals from an order of Justice Edwards, setting aside plain- 
tiff's judgment for irregularity, on the ground that the judgment was en- 
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tered up and roll filed within ten days after ihe decision of the justice 
to whom the question of fact was submitted for trial. 

John A. Lott, for plaintiff. 

J. E. Burrill, Jr., for defendant 

By the Court, Barculo, Justice. — We think the decision below is 
erroneous. We are unable to discover any irregularity in doing what 
is expressly authorized by the code. By section 267, the justice must 
file his decision with the clerk, and judgment upon the decision shall be 
entered accordingly. This clearly contemplates an immediate entry of 
judgment. The next section allows either party to make a case " with- 
in ten days after notice of the judgment" Judgment may, therefore, 
be entered before a case is made. 

But it is said that the roll cannot be filed until after the time for mak- 
ing a case has expired, because the roll is to contain the case, (§ 281.) 
It is true that the section enumerates the case as one of the papers to be 
attached and filed, as constituting the judgment roll. But that section 
also requires this to be done " immediately after entering the judgment," 
which, of course, must ordinarily be before a case can be made. It 
seems to me that these sections give the prevailing party a clear right 
to have his judgment entered up and roll filed immediately on the decision 
being made, unless his proceedings are stayed by an order for that purpose. 
If a case is afterwards made, it must be attached to the roll when it is 
filed, and if the clerk should neglect to do it, the court will order it to 
be done. There is no hardship nor difficulty in this practice. If the 
case is made in good faith, the party can, ordinarily, obtain a stay of 
proceedings ; and, if not, he ought not to have any. The prevailing 
party ought not to be delayed in collecting his judgments by any im- 
plied stay of proceedings, as must be the case, if the sections in question 
are construed to stay the judgment for ten days. The practice contend- 
ed for by defendant's counsel, would lead to inconvenience, as it leaves 
it to the clerk to determine when the judgment is to be perfected. If 
the statute gives a stay of ten days to make a case, then, if a case is 
made and served within the ten days, it must operate as a further stay 
until it is settled. How is the clerk to know whether a case is made ? 
And may he not irregularly file the judgment roll after the ten days? 

The reasonable construction of the act gives the prevailing party his 
judgment on filing the decision, unless stayed by an order, leaving the 
party to make his case, and have it annexed to the roll. 
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We are happy to find that an eminent judge of the Superior Court 
of New York, entertains a similar view. In Benouil v. Harris, (2 Code 
Eep. 71,) Judge Oakley says, "the judgment is complete without the 
case, and where a case is made, it may, by order of the court, be an- 
nexed to the judgment record at any time." 

The order appealed from must be reversed, with $10 costs. 
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William James St. John, Henry Joseph St. John and Ferdinand 
St. John, agt. William West, and twelve other suits, by the same 
plaintiffs, against different defendants. 

After the death of one of several plaintiffs, in an ejectment suit, a motion was made, (under 
§ 121 of the code,) by the surviving plaintiffs at special term, to substitute the names of 
two individuals and the People ef the Sftate, to prosecute the suit, as representatives or 
successors in interest of the deceased plaintiff. It being a matter of doubt which of the 
three parties proposed was entitled* to the right, the first being sole trustee under the will, 
it being doubtful whether he wTrald take the title or only a power in trust, the second be- 
ing an heir, but doubtfuTwh'ether a citizen of the United States, and if neither of the two 
had the right, it was •deufttful whether it did not pass by escheat to the People of the 
State. The motion, was denied. An appeal was taken by the plaintiffs to the general 
term as required by section 9 of the "Act to facilitate the determination of existing suits," 
passed April 11, 1849. 

The question was, whether the order appealed from involved the merits and could be appealed 
to the general term? 

Held that it did not involve the merits, because the statute gives the right of continuing the 
suit in the name of the representative or successor in interest In order to avail himself of 
this right, the party must show who is the successor. He must make out a prima facie 
case before the right attaches. This cannot be done by parties who claim in different 
characters. 

Where it is a matter of doubt who are the successors, and different parties are proposed to 
be substituted to save the rights, it is a matter of discretion with the court, to allow or 
not, their substitution. The order thereon, of course, not appealable. 

It seems, that the term successor, as used in the statute, does not include the People, when 
they claim by escheat. Theirs is a prior right which has become paramount by reason of 
the extinction of that upon which the action is founded. 

(The question, when may an order made at a special term, be said "to involve the meritst" dis- 
cussed. — Seldek, Justice.) 

Monroe General Term, March, 1850. — Welles, Johnson and Selden, 
Justices. This is an appeal from an order made at a special term of this 
Vol. IV. 42 
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court held in the county of Seneca, in October, 1849, denying an appli- 
cation on the part of the plaintiffs to substitute the names of Beverly 
Bobinson, trustee under the will of William James St John, John 
Henry Herbert St. John, and the People of the State of New York, as 
parties, plaintiffs, in place of the said William James St John, who has 
died since the commencement of the suits. 

The petition upon which the original motion was founded, among 
other things, shows : 

That the thirteen suits are all actions of ejectment, brought to recover 
different lots of land in the town of Naples, Ontario county ; parcels of 
a tract of about four thousand acres, alleged to have belonged to the 
late Lord Bolingbroke ; and to have been conveyed by him to his five 
children, in joint tenancy ; of whom the three plaintiffs above named, 

were the survivors. 

That the suits were commenced prior to the year 1844, and were no- 
ticed for trial at the May circuit of that year, in Ontario county; at 
which the above entitled suit only was tried, a verdict having been ob- 
tained by the plaintiffs therein for a part of the lands claimed in that 
suit; 

That exceptions were taken on the trial by both parties to the ruling 
of the court, and that before the other suits could be brought to trial, 
or the bill of exceptions be settled and argued, to wit : in March 1845, 
Willimn James St John, one of the plaintiffs, died, leaving the said John 
Henr^Herbert St. John his only child ; 

That the deceased also left a will by which he devised all these lands 
to the said Beverly Robinson and one Philip Bicketts, their heirs, &c., 
as joint tenants, in trust, to sell and dispose of the same and distribute 
the proceeds as provided by said will; 

That the said Bicketts died before the death of the testator, leaving 
the said Robinson sole trustee ; but it is doubtful whether, under the 
provisions of the said will, the trustee would take the title to the said 
lands, or only a power in trust ; 

That the said William James St. John having been born in the city 
of New York, of alien parents, and having removed with his father at 
the early age of six or seven years to England, where he subsequently 
married a British subject, with whom he removed to, and resided in 
France, where the said John Henry Herbert St. John was born, it is 
doubtful whether the latter can be regarded as a citizen of the United 
States, and capable of inheriting the said estate ; and that there being no 
other person known, to whom the said lands could descend, it is appre- 
hended that the title may have passed by escheat^ to the people of the 
state. 
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The object of the motion below, was to meet these several contingen- 
cies, by obtaining leave to add the names of the said Beverly Robinson, 
trustee of the said John Henry Herbert the son, and of the people of 
the state, as plaintiffs in appropriate counts, in place of that of the said 
William James St John, deceased. 

J, A. Spencer, for plaintiffs. 

B. D. Noxon, T. M. Howell, B. F. Coopee, for defendants. 

By the Court, Selden, Justice. — Upon the argument of the appeal, 
among other grounds taken by the counsel for the defendants, it was in- 
sisted that the appeal should be dismissed for the reason that the order 
appealed from did not " involve the merits of the action" as required by 
section 9 of the " act to facilitate the determination of existing suits," 
passed April, 11th 1849, under which the appeal was brought ; and since 
this objection, if well taken, is fatal to the appeal, it may as well be first 
considered. 

When, then, may an order made at special term be said to " involve 

the merits?" 

< 

The same phraseology being used in section 349 of the Code of Pro- 
cedure, this question becomes one of great importance, as it determines 
the right of review in regard to a class of decisions extremely numerous, 
and frequently involving vast interests. It is a question of no little diffi- 
culty, as neither of the principal terms used have any very definite legal 
meaning ; and yet, without giving to them some precise signification, 
no rational construction can be put upon the clause. 

First, then : "What is meant by the word " merits" as here used ? If 
taken in its ordinary acceptation, it would mean the abstract justice of 
the case, without regard to any technical or arbitrary rules of law ; but to 
give that signification to the word here, would in effect deny an appeal 
in many if not most cases where a fixed rule, or a well-settled principle 
of law had been violated, and allow it in those cases where a judge had 
been called upon to exercise a sound discretion in settling the equities of 
the parties, in regard to some interlocutory matter ; thus reversing all the 
previous theory and practice of our courts. A better legal definition I 
apprehend, would be, to consider it as meaning the combined questions 
of law and of feet presented by the plqadings in the case. This, however, 
although perhaps the best'general definition that can be given, is obviously 
defective, and will hardly do in the present case, as will hereafter appear. 

Again : The precise meauing of the word " involve" in this sentence, 
presents a difficulty scarcely less embarrassing. If considered as it might 
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be, without doing violence to language, as synonymous with the word 
effect, then it is apparent that the provision is a very broad one, giving a 
right of appeal, in many cases where it never existed before ; as it could 
easily be shown that many orders upon a mere matter of practice, or such 
as rest entirely upon the discretion or favor of the court, would have an 
effect more or less upon the ultimate disposition of the issues in the case ; 
as for instance, an order opening a default regularly taken. 

On the other hand, if we give to the word " involve" its more exact and 
literal signification, as synonymous with comprise or embrace, the provi- 
sion becomes extremely restricted and confined, and would have, if we 
adhere to the definition of the word merits given above, scarcely any 
practical operation whatever, as in that view it would only reach those 
few cases in which the order embraced, that is, disposed of, some part of 
the questions of law or of fact, presented by the pleadings in the cause. 

To make the provision in question therefore accord at all, with those 
notions which long experience, and the practice of courts have heretofore 
settled as just and proper, it is obvious that some signification must be 
given to one or the other of the terms referred to, more or less variant 
from its most common and natural import. 

The word merits, as a legal term, having acquired no precise technical 
meaning, clearly admits of some latitude of interpretation. Let it be un- 
derstood, therefore, in the section of the statute under review, as meaning 
the strict legal rights of the parties, as contradistinguished from those 
mere questions of practice which every court regulates for itself, and from 
all matters which depend upon the discretion or favor of the court, and 
we have not only a rational but an exact and well-defined construction 
of the provision in question. It would then give an appeal from every 
order which involved, that is, passed upon and determined any positive 
legal right of either party, and deny it in all other cases. This is the 
construction which will inevitably be generally given in practice to this 
provision ; and by adopting it as the true interpretation of the language,* 
much fluctuation in the decisions of our courts in regard to appeals from 
this class of orders, may, it is believed, be avoided. 

Did the order appealed from in this case then involve the merits ? 

For the purpose of disposing of this question I shall assume that the case 
is to be governed by the 121st section of the code, and that a motion to 
continue the suit in the name of the representatives of the deceased plain- 
tiff might properly be made under that section at any time within a year 
after the code took effect ; the death of the party having occurred prior to 
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its passage, and no proceedings to continue, by scire facias, having been 
commenced before the code was passed. 

The action referred to provides that no action shall abate by the death 
of any party ; but that in case of such death the court, on motion at any 
time within a year thereafter, or afterwards, on supplemental complaint, 
" may allow the action to be continued by or against his personal repre- 
sentatives or successors in interest." The right of continuing the suit, 
given by this section, is to be regarded, in my judgment, as an absolute 
right, and one which the courts have no discretion to refuse in a case 
coming fairly within the scope of the provision. It follows, therefore, 
that an appeal would lie from an order denying an application made for 
the single purpose of enforcing this right. 

But in this case the motion was threefold : to substitute the names of 
the heir of the deceased, the trustee under the will, and of the people 
of the state. 

The defendant insists that, conceding that the statutory provisions 
referred to would authorize the substitution of the names of the heir 
and trustee, it does not extend to the people, and consequently so far 
as that branch of the motion is concerned, it must be regarded as an 
application to amend the declaration by adding a new party ; and as 
addressed to the discretion of the court, and therefore not appealable. 

To this it is answered, that in case of an escheat, the people in re- 
spect to the ownership of the property, succeed directly to the deceased 
proprietor ; that they and the last owner bear to each other the relation 
strictly of predecessor and successor, and consequently by the express 
terms of the section, the people have the same right to be substituted 
as the heir. Is this a sound interpretation of the statute ? The object of 
the provision is to prevent the abatement of a suit, where the same 
rights which the suit is brought to enforce, continue ; and where nothing 
is changed but the person in whom the right is vested. But do the 
people of the state in case of an escheat succeed to the rights of the last 
proprietor ? Is their title the same, to be deduced through the same 
channels, and supported by the same evidence? Manifestly not. 
Theirs is a prior right which has become paramount by reason of the 
extinction of that upon which the action was founded. It cannot be 
said in any sense that they derive their title from the last owner. His 
was secondary and derivative ; theirs original and primary. My con- 
clusion therefore is, that the term successor, as used in the statute, does 
not include the people when they claim by escheat ; and that even if it 
would be proper in any case to allow them to be joined as plaintiffs in 
the same suit with private persons, for the benefit of the latter, the ap- 
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plication for such a privilege must be considered as asking a favor of 
the court, and not as matter of strict right 

This branch of the motion, therefore, if it stood alone, could not, upon 
the principles already settled, be brought here by appeal. 

But there is another objection which goes to the whole appeal The 
statute gives the right of continuing the suit in the name of the repre- 
sentative or successor in interest In order to avail himself of this right, 
the party must show who is the successor. He must take out a prima 
facie case before the right attaches. This certainly he cannot do in two 
persons not claiming in the same character. 

He may, as is assumed to have been done here, make a case of doubt 
which of the two is entitled to the right. But does this give to either 
the right, under the statute, of being substituted in the suit ? Clearly 
not. The person to whom the title has passed, being ascertained, the 
statute gives to him the right of prosecuting the suit, and to no other. 
It gives no right of experimenting as to the proper party. It was de- 
cided in the case of Boynton v. Hoyt, (1 Denio, 50,) that a party claim- 
ing to be substituted under the corresponding provisions of the Bevised 
Statutes, must show himself prima facie to have succeeded to the title. 
The applicants here have not asked that the court should determine 
upon the facts presented, which of the three parties has succeeded, and 
to substitute such party. This, perhaps, they might have done : but 
they ask to be permitted to include two persons who are conceded to be 
without title. It may be proper in many cases to avoid a multiplicity 
of suits, or to save a right from the operation of a statute of limitations, 
that the court should permit, in a case of doubt, a number of names to 
be used ; but this is clearly not a matter of strict right but a question of 
discretion, and therefore not appealable. 

This conclusion being decisive of the case, it becomes unnecessary to 
examine either of the other questions raised upon the argument 

The appeal must be dismissed. 
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SUPREME COURT. 
Ira Bentley vs. William L. Jones et aL 

A decision of the court upon a demurrer is not an order, but & judgment. 

Where there are several issues of law and fact, an appeal does not lie until the final determi- 
nation of all of them. 

Nor does an appeal lie from the judgment until it is entered and perfected. The time for ap- 
pealing begins to run on service of notice of the entering of the judgment 

Albany General Term, Feb. 1860. — Be/are Justices Watson, Parkeb 
andWBiGHT. A demurrer had been interposed to a part of a reply. On 
argument before Mr. Justice Harris, at special term, judgment was 
given for the defendant, with leave to the plaintiff to amend on pay- 
ment of costs. The remaining issue of fact was undecided. Within the 
time limited for amending, the plaintiff appealed from the judgment on 
the demurrer. The defendants moved to dismiss the appeal, on the 
ground that judgment had not been perfected at the time of the appeal. 
H. P. HuNTj^br defendants. 
J. Holmes, for plaintiff. 

By the Court, Parker, Justice. — The first question presented is, 
whether the decision was an order and might be appealed from as such, 
under section 849 of the code. 

Every direction of a court or judge, made or entered in writing, and 
not included in a judgment, is denominated an order, (§ 400.) A judg* 
ment is the final determination of the rights of the parties in the action, 
(§ 246.) In the language of the code, the argument of the demurrer 
was a trial. A trial is the judicial examination of issues, whether they 
be of law or of fact, (§§ 252, 255.) And issues of law must be first 
tried, unless the court otherwise direct, (§ 251.) The adjudication on 
the demurrer was final, and after the expiration of the time for amend- 
ing, if no amendment was made, it would authorize the entry and per* 
fecting of judgment. The distinction clearly made in the code is this. 
An order is the decision of a motion. A judgment is the decision of a 
trial. It is plain, therefore, that the decision in question was a judg- 
ment and not an order, and that an appeal from it, as an order, could 
not be made. 

It remains to consider whether the plaintiff had a right to appeal from 
it as a judgment when the appeal was entered. Must the appeal be made 
from tL decision or from thejndgment, when perfected ? 

The English statute requires the writ of error to be sued out within 
a limited time after judgment signed or entered of record, (2 Tidd, 1064.) 
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By the Eevised Statutes of this state, (5 R S. 594, § 21,) all writs of 
error upon any judgment or final determination, rendered in any cause 
in any court of law and of record in this state, were required to be 
brought within two years after the rendering of such judgment or final 
determination, and not after." It was said in Fleet v. Youngs, (11 Wend. 
522,) that it was evident from the change of language made use of in 
our statute, that it was the intention that the time of limitation should 
commence running from the date of the decision, and not from the en- 
tering of the record, as in England ; and it was accordingly held that 
the limitation of two years began to run from the entry of the rule for 
judgment, and not from the time of filing the record. So in Lee v. TU- 
lotson, (4 Hill, 27,) it was decided that the '" final determination," of the 
court, from which the party desired to bring error to reverse a judgment 
rendered on a report of referees, dated from the time when the motion 
to set aside the report was actually decided. The plaintiff claims that 
a similar construction is to be given to the code ; and that the time for 
appealing began to run on serving notice of the decision made at spe- 
cial term. Whether this is a correct position, depends upon the lan- 
guage and provisions of the code. The language of the code more nearly 
resembles that of the English statutes than the Eevised Statutes, under 
which the above cited decisions were made. 

The appeal in question was given by section 848 of the code, which 
authorizes an appeal to be " taken to the general term from a judgment 
entered upon the direction of a single j udge of the. same court. The ap- 
peal must be taken within thirty days after written notice of the judg- 
ment, (§ 332.) All judgments are in the first instance to be entered on 
the direction of a single judge, or report of referees, subject to review at 
the general term, (§ 278 :) and the clerk is required to keep, among the 
records of the court, a book for the entry of judgments, to be called the ■ 
"judgment book," (§ 279.) Section 280 declares that the judgment 
shall be entered in the judgment book, and shall specify clearly the re- 
lief granted or other determination of the action. Unless a judgment 
roll is furnished, the clerk, immediately after entering the judgment, is 
to make up and file the judgment roll, (§ 281.) And on filing the judg- 
ment roll, the judgment may be docketed, (§ 282.) Again, section 311 
requires the clerk to insert in the entry of judgment on the application 
of the prevailing party, upon two days' notice, the sum of the charges 
for costs, &c. ; and by section 310, he is also to compute and add to the 
costs the interest on a verdict or report for the recovery of money, until 
judgment bejinally entered. 

The appeal is to be entered in the same manner as if it frere an appeal 
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from an inferior court (§ 848 ;) and on perfecting an appeal from an in- 
ferior court the clerk is required to transmit to the appellate court a cer- 
tified copy of the notice of appeal and of the judgment roll, (§ 828.) 

These provisions leave, I think, no doubt that the judgment is not to 
be considered as entered until it is perfected. It is not the rule, in the 
minutes made at the special term, from which the party appeals, but the 
judgment entered in the judgment book and perfected. The entry in the 
judgment book, and the making up and filing of the judgment roll, are 
simultaneous acts ; for it is the duty of the clerk to make up and file the 
judgment roll immediately on entering the judgment in the judgment 
book. 

The judgment cannot be entered till the costs are ascertained, for the 
costs are to be inserted in the entry of judgment, (§ 811.) This construc- 
tion enables the party appealing to ascertain the amount of damages and 
costs, and to draw his undertaking in accordance with the directions of 
section 885. 

On appeal from a judgment the court jnay review any intermediate 
order involving the merits and necessarily affecting the judgment, (§829.) 

It will frequently happen, as in this case, that there are several issues 
of law and of feet, joined in one action. The issues of law are first 
argued and decided, with leave to amend. The party succeeding on the 
demurrer, may fail on the issues of feet, and judgment may be given 
against him on the whole record. In such case, an appeal from the deci- 
sion on the demurrer would be unnecessary. It cannot be intended that 
an appeal will lie to the final determination of all the issues in the suit. 

The motion to dismiss must therefore be granted ; but, the question 
being a new one, without costs. 



SUPREME COURT. 
Cornelius Davenport agt. Hiram Ludlow. 

The amount of a verdict rendered in an action of assault and battery, cannot be paid to the 
eherifi; on an execution against the party who recovered the verdict, under section 293 of 
the code. A verdict in tort must be consummated by judgment before it can be treated as 
an indebtedness under that section. 

It seems, that under the code, an attorney cannot claim a lien for costs upon a judgment 
That part of the Revised Statutes which heretofore regulated that subject is repealed. 

Vol. IV. • 48 
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Tompkins Special Term, June 1850. — This was a motion, made to set 
aside an execution issued against the defendant, under the following 
circumstances. The plaintiff recovered a verdict against the defendant 
in an action of assault and battery, for thirty dollars, on the 18th of April, 
1860, and the judgment was perfected on the 26th of the same month 
for the damages and thirty dollars costs. On the 22d day of April, 1850, 
the defendant paid over to the sheriff sixty dollars on an execution in 
his hands against the present plaintiff, in favor of one Herrick, and took 
the sheriff's receipt therefor, under the provisions of section 298 of the 
code. The plaintiff assigned the judgment in this cause to his attorneys, 
and they issued the execution in question. 

J. D. Beers, for the motion. 

W. V. Bruyn, contra. 
Shankland, Justice. — The 293d section of the code enacts, that after 
the issuing of execution against property, any person indebted to the 
judgment debtor, may pay to the sheriff the amount of his debt, or so 
much thereof as shall be necessary to satisfy the execution, and the 
sheriff's receipt shall be a sufficient discharge for the amount so paid." 
The plaintiff's attorneys interpose two objections to the motion : First, 
that they have a lien for their costs to the amount of thirty dollars, 
which cannot be affected by the payment made by the defendant to the 
sheriff; and Second, that at the date of the payment, the demand had 
not become a debt, so as to admit of payment within the meaning of that 
section of the code. 

I think it quite doubtful, whether the attorney can claim a lien for costs 
on a judgment recovered under the code. Formerly the costs, as between 
party and party was the measure of compensation between attorney and 
client ; and the courts protected the attorney to the extent of those costs, 
from the fraudulent acts of the parties, in attempting to deprive him of 
them. But by the provisions of the code (§ 808,) all statutes establish- 
ing or regulating the costs or fees of attorneys, and all existing rules of 
law restricting or controlling the right of a party to agree with an attor- 
ney for his compensation, are repealed ; and the measure of compensation 
is left to the express or implied agreement of the parties ; and the costs 
now allowed to be recovered of the losing party are given to the prevail- 
ing party by way of indemnity for his expenses in the action. Since the 
adoption of these provisions, the costs recovered of the opposite party are 
no longer the measure of compensation of the attorney. He has nothing 
to do with them* In the absence of an express agreement the attorney 
now recovers what he reasonably deserves to have for his services. It may 
be more, or less than the costs taxed against the opposite party. I am 



PRACTICE REPORTS. 889 

inclined to the opinion that the attorney's supposed lien for costs, cannot 
be urged as a hindrance to the payment of a judgment, on an execution 
against a plaintiff, according to the 293d section of the code. 

But the second objection to the granting of this motion must prevail. 
At the time the payment was made to the sheriff no judgment had been 
obtained in this action of tort The verdict had been rendered on the 
18th of April, but no record had been filed, and whether a judgment 
would ever be rendered was uncertain. A verdict is only a step towards 
the judgment ; the progress of the suit may still be stopped after verdict, 
by arrest of judgment, or the granting a new trial. 

It is true, that after the lapse of four days from the verdict, the clerk 
may enter judgment final, unless the court order otherwise. But in this 
case the four days had not expired after verdict, and before the payment 
was made. In the matter of John Charles, a bankrupt, (14 East Bep. 
197,) it was held that a verdict, in an action for a breach of a marriage 
promise, was not a debt on which a commission of bankruptcy could be 
founded; that it was not a debt until consummated by judgment. In 
Orouch v. Qrtdley, (6 Hill's Bep. 260,) it was held that the defendant's 
liability for a tort is not affected by his discharge under the bankrupt 
law, unless before the petition of bankruptcy was presented, the demand 
had become a debt by being converted into a judgment ; and that the 
verdict of a jury, or report of referees, merely liquidated the damages, 
but did not change their character, until judgment perfected therein. 
I therefore decide, that the defendant, in an action of assault and battery, 
cannot pay the amount of the recovery against him, on an execution 
against the plaintiff, in pursuance of the 293d section of the code, until 
the recovery is consummated by a judgment. This motion is denied 
with seven dollars costs. 



SUPEEME COUBT. 
John Kellogg agt Charles Church. 

Where a defendant denied the whole of plaintiff's complaint, (which was for taking sundry 
articles of personal property,) by alleging generally that he " denies each and every allega- 
tion alleged in said complaint." Held sufficient, and, a complete denial to the whole of the 
complaint. 

Montgomery Special Term, June 10, 1850. — Plaintiff complained for 
the wrongful taking and conversion of sundry articles of personal pro- 
perty, comprising a numerous list of small articles. 
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Defendant answered as follows: 

" Above named defendant answers to the complaint of plaintiff in the above 
entitled action, and denies each and every allegation alleged in plaintiff"* 
complaint" 

B. F. Chapman, for plaintiff, insisted that this was not a sufficient de- 
nial of the complaint and demanded judgment, notwithstanding the 
answer, and cited section 149 of the code, also section 168. 

D. D. Walrath, contra. 

Cady, Justice. — I think such an answer will do. It would be intol- 
erable to require specific denials of an entire complaint in other terms. 
I will not aid in establishing the intricate and voluminous system of 
pleading under the code, which seems to be growing up in practice. I 
cannot believe that it was the design of the code-makers ; and, until 
my position is overruled by the Supreme Court, in bench, I shall hold 
such a denial as this good. 
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Charles M. Davis agt. Thomas W. Jokes. 

The Same agt Thomas W. Jones and others. 

Where a defendant omitted, within the prescribed time, to admit service of a summons and 
complaint, deposited by the plaintiff with a justice of the peace in pursuance of % 56 of 
the code ; and upon the plaintiff bringing an action upon the undertaking of the defendant 
deposited with the justice ; the defendant moved for leave to admit service of the summons 
and complaint, and to stay plaintiff's proceedings on the undertaking; held, that this court 
had no power to grant such relief There was no action pending until the service of the 
summons, (§ 139.) Consequently the court had no jurisdiction. 

Hensselaer Special Term, December, 1849. — Motion for leave to the de- 
fendants, in each of the above actions, to admit service of the summons 
and complaint therein, deposited with a justice of the peace, under the 
provisions of the 56th section of the code. 

In October, 1849, the plaintiff brought two actions against the defend- 
ants in these suits respectively, before a justice of the peace of the town 
of Poestenkill, in the county of Rensselaer. The cause of action stated in 
the complaint, in each of said actions, was that the defendants had unlaw- 
fully entered the plaintiff's close and carried away his grain, apples, &c. 
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The defendants in their respective answers, set forth matters showing 
that the title to lands would come in question upon the trial. They 
also delivered to the justice the undertakings, required by the 56th sec- 
tion of the code, and thereupon the justice discontinued the actions. 
Within thirty days thereafter, the plaintiff deposited with the justice a 
summons and complaint in each of the above actions. The defendants, 
supposing they were entitled to ten days after they should receive no- 
tice of the deport of the summons and complaint with the justice, within 
which they might give an admission of service, omitted to give such ad- 
mission until the time prescribed by the statute for that purpose had 
expired. Upon being informed that the time allowed for that purpose 
had expired, the defendants applied to the plaintiff and proposed to 
give admission of service, and, as they allege, offered to put in their 
answers forthwith, and to pay all the costs which had then accrued. 
This offer was refused, and actions were brought before the justice upon 
the undertakings. The defendants, upon affidavits showing these facts, 
moved for leave to admit service of the summons and complaint, in each 
action, and to answer the same ; and that the plaintiff may be restrained 
from proceeding in the actions brought upon the undertakings. 

J. Holmes, for plaintiff. 
0. H. Denio, for defendants* 

Harris, Justice. — The defendant's counsel relies upon the provisions 
of the 173d section of the code, as authorizing the relief he seeks. That 
section does, indeed, vest in the court a very ample discretion in reliev- 
ing a party from the consequences of his own mistake, inadvertence, sur- 
prise, or excusable neglect. Under the operation of the salutary provis- 
ions of that section, the instances are now, happily, rare, in which a party 
can claim a vested right in an omission or blunder of his adversary. 
When satisfied that it will tend to the furtherance of justice, the court is 
called upon, in the spirit with which this section was enacted, to relieve 
the party from the consequences of his own error, in a matter of mere 
practice, upon such terms as shall be just. But in this case, I regret to 
find that I have no power to relieve the defendants from the consequences 
of their own misapprehension of the law. This court has no jurisdiction 
over the proceeding. There is no suit pending here. The 139th section 
of the code declares that, from the time of the service of the summons in 
a civil action, the court shall be deemed to have acquired jurisdiction, and 
to have control of all the subsequent proceedings. Here, it is obvious, 
there has been no such commencement of an action as will give the court 
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jurisdiction over the proceedings. Had I the power, I should regard it 
a proper case for granting relief upon terms. But there is no action 
pending in this court ; and, of course, there are no proceedings for this 
court to control. The motion must, therefore, be denied ; but, under 
the circumstances, it must be without costs. j 



SUPREME COURT. 
Joseph O. Hasbrouok vs. Robert M'Adam. 

A change of the place of trial is not effected by the defendant's merely serving a demand in 
-writing that the trial be had in the proper county under § 126 of the code. If such de- 
mand is made for the trial in the proper county, and the plaintiff neglects to procure the 
change accordingly, the defendant may avail himself of the omission, on the trial, by ap- 
plication for a dismissal of the complaint 

To change the place of trial, application must be made to the court by one party or the other, 
and either may make it 

New York Special Term, April 20, 1850. — On an affidavit that younger 
issues had been tried at the King's circuit, defendant moved that com- 
plaint be dismissed. On the part of the plaintiff, it was shown that the 
place of trial designated in the complaint was the county of New York. 
To this the defendant answered that in due time after the service of the 
complaint, he had demanded in writing that the cause be tried in the 
county of Kings, where both parties reside. 

Q. M'Adam, for defendant, insisted that the service of the demand of 
itself changed the place of trial. 

A. Crist, contra, denied that the defendant had a right, by his own 
act, and without any action of the court, to change the place of trial. 

Edmonds, Justice, observed that many of the profession had supposed 
that the service of such a demand, under section 126 of the code, of itself 
worked a change in the place of trial, where the county designated for 
that purpose in the complaint is not the proper county. But this was a 
mistake. The effect and object of that section is to allow the cause to 
be tried in the county designated in the complaint, though neither of the 
parties reside there, unless the defendant shall serve a demand in writ- 
ing that the trial be had in the proper county, and in case such demand 
be served, the defendant may, on the trial, avail himself of the objec- 
tion. So that where such demand is served, the plaintiff must change 
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&e place of trial to the proper county, or be in danger of having his 
complaint dismissed on the trial. But to change the place of trial, ap- 
plication -famst be made to the court, by one party or the other, and 
either party may do it, but the defendant cannot by the mere service of 
a demand, change it* 

The . necessity of an application to the court, is quite apparent ; for 
suppose the plaintiff resides in one county, the defendant in another, and 
the place of trial is designated in a third ; into which the two proper 
counties is the place of trial to be changed ? And so, if there are several 
defendants residing in different counties, which defendant is to have 
the choice ? 

The whole thing is subject to the power of the court to change the 
place of trial under section 125, and its power must be invoked. The 
defendant by his own act cannot change it. 

This motion must, therefore, be denied ; but as the notice is broad 
enough, the defendant may have the place of trial changed to the proper 
county if he desires it. 



SUPREME COURT. 
The Village op Cohoes agt. The Cohoes Company. 

Tillages incorporated under the act of December 7, 184*7, may raise a tax at any time, in con- 
formity with the provisions of that act Their assessors, within sixty days from the time 
the vote is taken to raise the tax, must complete and deliver their tax list They are not 
limited to the 1st of May and September, in each year, in making the assessment, Ac., as 
required under the general tax law. 

Rensselaer Special Term, Dec. 1849. — This was a motion by the plain- 
tiff for judgment, on account of the fiivolousness of the demurrer to the 
complaint. The facts stated in the complaint, and the grounds of de- 
murrer, sufficiently appear in the opinion of the court. 
J. K. Porter, for plaintiffs. 
S. Gk Huntington, for defendants. 

Harris, Justice. — This action was brought to recover of the defend- 
ants a village tax, assessed upon them, to the amount of $1440.10. The 
complaint alleges that the plaintiffs are a village, incorporated on the 
8d of July, 1848, under the provisions of the act relative to the incor- 
poration of villages, passed December 7, 1847 ; that the defendants are 
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also an incorporation created by an act of the Legislature ; that at a 
special meeting of the electors of the village, duly notified and held, on 
the 27th day of September, 1848, the trustees were directed to raise by 
tax certain sums for specified objects, and that the final vote, in respect 
to raising each and every such specific sum, was taken separately ; that* 
in pursuance of the resolution of the electors, the trustees caused a tax of 
$8409.56 to be assessed upon the taxable property, liable to be assessed 
for taxes in the village, according to the provisions of the act aforesaid, 
by the assessors of the village, that an assessment roll was made out in 
due form and delivered to the trustees, with the requisite certificate at- 
tached ; and on the 14th of November, 1848, the trustees delivered the 
assessment roll, or tax list, to the collector, with their warrant for the 
collection thereof ; that the collector made his return, in the manner pre- 
scribed by law, stating that he had not collected the tax assessed upon 
the defendants, by reason of his being unable to find the property out 
of which he could collect the same, within the time specified in the war- 
rant. 

I do not deem it necessary to notice in detail the numerous objections 
taken in the demurrer to the sufficiency of the allegations in the com- 
plaint. It is enough upon this branch of the case, to say, that I think 
these grounds of demurrer are not well taken. The statement of the in- 
corporation of the plaintiffs and the defendants ; the direction to levy a 
tax, and the proceedings to carry that direction into effect, is clearly suf- 
ficient to constitute the complaint a good pleading, within the principles 
of the code. The real question presented by the demurrer is, whether 
the trustees had legal authority to levy and collect the tax, at the time 
and manner they did. That the tax was ordered in the manner pre- 
scribed by the 28th section of the act relative to the incorporation of 
villages, is sufficiently alleged. It also sufficiently appears that the pur- 
ftposes for which the tax was to be levied were among those enumerated 
in the same section. But it is insisted, that the assessment could only 
be made between the first days of May and July ; and inasmuch as it 
appears that the assessment in this case, was in feet made after that time, 
it is unauthorized by law, and all the proceedings upon it are, for that 
reason, illegal and void. 

It is true, that the act from which the plaintifls derive their authority, 
declares that all taxes voted to be raised in a village incorporated under 
its provisions, shall be assessed and collected in conformity, as far as prao- 
ticable, with the provisions of law in respect to the assessment and col- 
lection of taxes by town assessors and collectors, (Session Laws, 1847,) 
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page 589, § 88.) By these provisions, I understand that it was intended 
that the village assessors are to be governed by the general laws of the 
state, in relation to the assessment and collection of taxes, in determin- 
ing whether property is or is not taxable ; and if taxable, what is the 
amount, or quantity and value thereof, and to whom it is to be assessed. 
So, too, the collector is to take for his guide, in the discharge of his 
duty, the provisions of law in respect to town collectors. But there are 
some provisions of law, in respect to the duties of town assessors and 
collectors, which cannot be regarded as applicable to the same officers 
in village corporations. Among these is that which requires assessors, 
between the first days of May and July, to ascertain by diligent inquiry 
the names of taxable inhabitants, and all the taxable property ; also, 
that which requires them to complete their assessment-roll by the first 
day of August, and after an opportunity for review has been had, that 
they deliver the assessment-roll to the supervisor by the first day of Sep- 
tember. Instead of following these directions, village assessors are re- 
quired to make out and complete their assessment, and to deliver the 
same to the trustees " within sixty days after the meeting at which such tax 
was directed to be raised." (Session Laws 1847, page 547, § 59.) If the 
defendant's counsel is right in the construction for which he contends, 
it must follow that the electors of a village could not legally vote to 
raise a tax at any period of the year except that which would enable 
the assessors to perform their duty between the first days of May and 
July, and, at the same time, within sixty days from the time the tax 
was ordered. I am satisfied that no such thing was intended by the 
Legislature. The persons qualified by the 32d section of the act to vote 
upon the question, may at any time, in conformity with the provisions 
of the act, vote to raise the tax. Within sixty days from the time of 
such vote, the assessors must complete and deliver their tax list. In 
discharging this duty, they are to follow, as nearly as they can, the pro- 
visions of law relating to the assessment and collection of taxes in the 
several towns and wards of this state. 

I think, therefore, that the demurrer is not well taken ; and that the 
motion for judgment should be granted with costs. The defendants, 
however, should be permitted to answer the complaint within ten days, 
upon payment of the costs of this motion. 
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SUPREME COURT. 
Betsey Tippel agt. Henry Tippel. 

Meld, that under §114 of the code, the wife may properly bring a suit ahne, (without a next 
friend,) against her husband, for a limited divorce for cruel treatment 

H seems that in all cases between herself and husband (if not an infant,) she may sue alone, un- 
der that section, without a next friend (This is adverse to CoU v. Goit, ante, p. 232.) 

Otsego Special Term, April 1850. — This was an action brought by the 
wife against her husband for limited divorce on the ground of cruel 
treatment. 

A. Becker, for the defendant, moved to set aside the summons and 
complaint, on the ground that the plaintiff should have sued by her 
next friend ; and relied on the case of Chit agt. Chit, (Howard's Pr. Eep. 
vol. 4, page 232, and cases there cited.) 

Burditt, for plaintiff. 

Monson, Justice. — The Chancery Rule 163, published in 1844, re- 
quired that a feme covert, in a bill filed for a limited divorce, should pro- 
secute by a responsible person, as her next friend. The like provision 
is contained in the Supreme Court Rule 111, of 1847. But in the late 
rules, as published in 1849, this clause is omitted. (See Rule 68, and 
note.) No rule of court, therefore, exists, requiring the plaintiff in this 
action to sue by a next friend. 

Before the eode, a feme covert might sue without a next Mend in the 
ease of a bill filed for an absolute divorce for adultery ; and Ch. J. Sa- 
vage and several eminent lawyers and senators also held that she might 
sue without a next friend, for a limited divorce. Still, a majority of 
the court in the case of Wood v. Wood, (8 Wend. 870,) held that in the 
latter ease a next friend was necessary ; and for the reason mainly that 
the 2 R. S. 144, § 39, provides that " a bill of divorce may be exhibited 
by a wife in her own name as well as by her husband ;" while, in the 
article treating of limited divorces, (2 R. S. 146, § 50,) the phrase " in 
her own name? is omitted ; and partly, perhaps, that the chancellor, in 
the exercise of sufficient authority, had established the rule aforesaid. 

By the code as amended, (§ 114,) " when a married woman is a party 
her husband must be joined with her, except that, 

l.-When the action concerns her separate property, she may sue 
alone. 

2. When the action is between herself and her husband, she may sue 
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or be sued alone ; and the next section provides that when an infant is 
a party, he must appear by guardian. 

Now this would seem to be plain enough to " enable a person of com- 
mon understanding to know what is intended." It seems to be conce- 
ded that &feme covert may sue without a next friend, in the case of an 
absolute divorce for adultery. But the language of the code is the same 
in both cases. 

The construction attempted to be put upon the code is, that the phrase 
"she may sue alone," means only without joining her husband. The 
second subdivision before referred to would then read thus : the wife 
may sue her husband alone, without joining her husband, or shfc may 
be sued by her husband alone without joining her husband ; a reading 
which, I think, is not justly chargeable upon the code. 

I am clearly of opinion that this action is regularly brought, and the 
motion is therefore denied 



SUPEEME COUET. 
William H. Bussell agt. John Clapp. 

An answer which alleged "that the plaintiff who prosecutes the action, is not the real party 
in interest therein, nor is he an executor or administrator, or a trustee of an express trust, 
or a person expressly authorized by statute to sue without joining with him the person for 
whose benefit the suit is prosecuted," held bad on demurrer, for the reason that it did not 
state the facto upon which the defendant relied to sustain his allegation that the plaintiff 
had no right to sue. 

Rensselaer Special Term, Dec. 1849. — Demurrer to answer. The com- 
plaint states that the plaintiff on the 5th day of January, 1847, recov- 
ered against the defendant in a Court of Common Pleas, held at Boston, 
in the state of Massachusetts, a judgment for $4031.09, which remains 
unreversed and unsatisfied, and demands judgment for the amount of 
the judgment with interest The defendant answers " that the plaintiff 
who prosecutes this action is not the real party in interest therein, nor 
is he an executor or administrator, or a trustee of an express trust, or a 
person expressly authorized by statute to sue without joining with him 
the person for whose benefit the suit is prosecuted." To this answer the 
plaintiff demurred, stating as the ground of demurrer, "that the defend- 
ant does not state and set forth in his said answer, the name of the real 
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interest in said action, or in whose name the action ought to have been 
prosecuted." 

S. G. Huntington, for plaintiff. 

G. Stow, for defendant 

Harris, Justice. — The radical change which the code has made in 
the rules by which the sufficiency of a pleading is to be determined, is 
well stated by Mr. Justice Sill, in Olenny v. Hitehins, (4 Howard, 98.) 
Under the present system, it is intended to confine the pleadings to a 
simple statement of facts ; neither the evidence by which the facts al- 
leged are to be established, nor the legal conclusions to be derived from 
such facts can properly be stated. A .complaint is sufficient if it contains 
a simple statement of facts, which, if proved, will entitle the plaintiff to 
judgment. The answer, in like manner, is sufficient if it deny gener- 
ally all the facts stated in the complaint, or specifically any particular 
fact stated, so as to form an issue of fact upon the matters of the com- 
plaint, or, admitting the facts stated in the complaint to be true, if it 
state other facts which, if proved, will countervail the legal effect 
of the facts alleged in the complaint and admitted to be true, and show 
that, notwithstanding the truth of such facts, the defendant, and not 
the plaintiff, is entitled to judgment. Thus, in the case of Olenny v. 
Hitchins, above cited, it was enough for the plaintiff to allege the sale 
and delivery of fhe goods. These facts established, the obligation of 
the purchaser to pay for them is the conclusion of the law upon these 
facts. K the goods had been sold by a third person to the defendant, 
it would have been necessary for the plaintiff further to state in his com- 
plaint that the vendor had assigned the demand to him, or that the 
vendor having died, he had been appointed his executor or administra- 
tor, or some other facts from which the legal inference could be drawn 
that he, and not the vendor, was the real party in interest It clearly 
would not be sufficient for the plaintiff to state generally, the sale and 
delivery of the goods by a third person to the defendant, and then al- 
lege, as a reason for bringing the action in his name, instead of that of 
the vendor, that the plaintiff, and not the vendor, was the real party in 
interest The facts which, if proved, would authorize the court to ad- 
judge him to be the real party in interest, must be stated. So, I appre- 
hend, if the defendant would avoid the plaintiff's right to recover by 
showing that some other person, and not the plaintiff, is the real party 
in interest, he must state in his answer such facts, as when established 
by proof, will enable the court to say, as matter of law, that the plain- 
tiff is not the real party in interest. 
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Suppose an issue of fact had been formed by a reply to the answer, in 
which the plaintiff had alleged that he was, in fact, the real party in 
interest. Upon the trial of such an issue, it would be necessary for the 
defendant, in order to maintain his side of the issue to prove a state of 
facts, such as an assignment of the judgment executed by the plaintiff 
since its recovery, or a transfer of his interest by operation of law, from 
which he could ask the court to determine that the plaintiff was not the 
real party in interest Those facts, whatever they may be, upon which 
the defendant relies as the ground upon which he will ask that it should 
be adjudged that the plaintiff is not the real party in interest, should have 
constituted the matter of allegation in his answer. This I understand to 
be in accordance with the theory of pleading adopted by the code. Each 
party should present in his pleadings the facts which he intends to es- 
tablish by proof, if controverted, and upon which he expects the law to 
be pronounced. These facts should be so presented that upon the trial 
the court can see from the pleadings what facts are disputed and what 
are not ; and be able to proceed to the determination, first of the dis- 
puted facts and then of the rights of the parties as established. 

My conclusion, therefore is, that the answer is insufficient, for the 
reason that it does not state the facts upon which the defendant relies to 
sustain his allegation that the plaintiff has no right to sue. The plaintiff 
is therefore entitled to judgment upon the demurrer, but as the answer 
was probably interposed in good faith, the defendant may have leave to 
amend within ten days after notice of this decision, upon payment of 
costs. 



SUPEEME COUET. 
Stephen Burrows vs. Abraham B. Miller, and two other suits. 

A person who had formerly been a resident of another state (Indiana,) but had with his 
family removed to this state, and was then residing with a relative, while he was looking 

, out for an opportunity to engage in business, and whether he should finally settle in this 
state or elsewhere, was undetermined, Held, that an attachment was properly issued 
against him, under § 227 of the code, as a non-resident. 

New York General Term, May, 1850. — Before Edmonds, Edwards 
and Mitchell, Justices. In this and two other cases, attachments were 
taken out against the defendant as a non-resident. It appeared that he 
had formerly resided and married in this state, and had then emigrated to 
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Indiana, where he had been engaged in mercantile business in which he 
had foiled. After his failure he had returned to this state with his 
femily, and lived in his father-in-law's family in the city of New York, 
while he was looking out for an opportunity of again getting into busi- 
ness ; and whether he should finally settle in this state or elsewhere, 
was undetermined. 

On this state of facts he moved to discharge the attachment, on the 
ground that he was not a resident of Indiana, but, if anywhere, of this 
state. From an order at special term, denying the motion, he appealed. 

By the Court, Edmonds, Presiding Justice. — I am of opinion that the 
decision of the special term in these cases, was eminently proper. The 
question is not whether the defendant is a resident of Indiana, but whether 
he is not a resident in this state. The provision of the code (§ 227,) 
authorizes an attachment " against a defendant who is not a resident of 
this state." The defendant was, at one time, a resident of Indiana ; but 
that residence he has abandoned, and he has returned with his family to 
this state, but whether he will take up his residence here or elsewhere; 
he is yet undetermined ; that is to depend upon his prospects of getting 
into business. Until his mind shall be settled on that point, until he shall 
come to a determination and have a fixed place of habitation, with an 
intention of staying there, he cannot be said to have a residence any- 
where. Order of special term affirmed with costs. 



SUPBEME COUET. 
Eeuben Dederick agt. Henry Hoysradt and others. 

An inunction cannot now be issued in one action to stay the prosecution of another in this 

court. 
If the commencement or pendency of one suit furnishes a reason for staying proceedings in 

another, an application should be made for a stay of proceedings, 
And such application should be made in the suit in which proceedings are sought to be 

stayed ; and upon notice, where the defendant has answered. 

At chambers, Dec. 27, 1849. — This was a motion to vacate an injunc- 
tion which had been granted by the county judge of Columbia. On 
the 4th day of January, 1839, Henry Hoysradt and Adam A. Hoysradt 
executed their bond to Aaron Vanderpoel, conditioned for the payment 
of $2500 with interest; and to secure the payment, John H. Hoysradt and 
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Sarah his wife, executed a mortgage upon their interest in a certain farm 
in Kinderhook. On the first of November, 1840, Vanderpoel assigned 
the bond and mortgage to William H. Reynolds, by whom it is still 
held. At the time of the execution of the mortgage, Henry Hoysradt 
was the owner, in his own right, of the one undivided third of the farm, 
and in right of his wife of another undivided third, subject to the right 
of dower therein of Anna Maria Hoysradt, the wife of John H. Hoys- 
radt, and late the widow of Adam Shoemaker, who died seized of the 
whole of the farm. On the 18th of July, 1843, a decree in partition was 
made by which the share of Henry Hoysradt and his wife, in the farm 
was set off to them subject to the right of dower aforesaid. 

On the first of November, 1848, Henry Hoysradt executed his bond 
to Theodore E. Timby, conditioned for the payment of $7000, and at 
the same time to secure the payment thereof executed, with his wife, a 
mortgage upon the premises, which had been allotted to him in the par- 
tition. On the 22d day of June, 1849, the plaintiff in this action became 
the assignee of the last mentioned bond and mortgage. 

About the 1st of November, 1849, Reynolds commenced an action by 
summons and complaint, for the foreclosure of his mortgage, in which the 
plaintiff in this action was made a defendant. Reynolds being absent 
from the country, the plaintiff, on the 24th of November, called on To- 
bey & Reynolds, his attorneys, and tendered to them, on his behalf, the 
amount due on the mortgage and the costs of the suit, and demanded an 
assignment of the bond and mortgage, and consented to take such as- 
signment from the attorneys at his own risk, and without any personal 
responsibility, and also to waive the liability of Adam A. Hoysradt on 
the bond. He also offered, if the attorneys would suspend the action, 
to deposit the amount with them, or give them any security they should 
require, if they would procure from Reynolds an assignment of the bond 
and mortgage. Various other propositions of a similar character were 
made to the attorneys of Reynolds ; all which were declined by them, 
for the reason that, they had no authority from Reynolds, except to col- 
lect for him the amount due upon the bond and mortgage. The plain- 
tiff thereupon commenced this action, stating these facts in his complaint, 
and praying that William H. Reynolds, and his agents, attorneys and 
counsellors, might be restrained from further prosecuting his action for 
the foreclosure of his mortgage, and for the foreclosure of his own mort- 
gage, and that the plaintiff be permitted to redeem the mortgage of Rey- 
nolds, and also for relief in other particulars. Upon this complaint the 
injunction was granted restraining Reynolds and his attorneys from fur- 
ther proceedings in the action for the foreclosure of his mortgage. A 
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motion was now made upon affidavits, on behalf of Eeynolds, to vacate 
the injunction. Affidavits were read in opposition to the motion, but 
the facts as above stated are not materially varied by the affidavits. 
J. Gaul, Jr., for plaintiff. 
J. H. Eeynolds, for defendant W. H. Reynolds. 

Harris, Justice. — The only ground upon which Courts of Equity have 
ever interfered with proceedings in other courts, by allowing an injunc- 
tion, is that equitable circumstances have existed, cognizable only in a 
Court of Equity, which rendered it unconscientious for the party enjoin- 
ed to proceed in a court which had no power to grant the relief which 
the justice of the case demanded. This ground of jurisdiction can never 
exist when the proceedings sought to be arrested are in the same court 
to which application is made for the inj unction. No instance can be 
found, in which a Court of Equity has interfered, by its writ of injunc- 
tion, issued in one suit, to stay proceedings in another suit pending in 
the same court, unless such court, like the present Supreme Court, be- 
fore the adoption of the code, exercised both common law and equity 
powers, as distinct and independent jurisdictions, {Dychman v. Kernoch- 
an, 2 Paige, 26 ; 1 Hoffman's Pr. 89 ; 1 Clarke, 307.) The proper prac- 
tice in such cases is, to apply to the court for an order staying pixrceed- 
ings in the action. Since the distinction between actions at law and 
suits in equity has been abolished, so that in an action to enforce a strictly 
legal right a defence purely equitable may be interposed, I am not aware 
that any case can occur, in which it would be proper to interfere by in- 
junction to stay proceedings. The commencement or pendency of one 
suit may furnish a reason for staying proceedings in another suit ; but, 
if so, the application should be made in the suit in which the proceed- 
ings are to be stayed. In analogy to the former practice, which gave a 
defendant, who had appeared, a right to be heard before an injunction 
was granted against him ; and the provision of the 221st section of the 
code, which prohibits the granting of an injunction against a defendant 
who has answered, without notice, the plaintiff would be entitled to no- 
tice of an application to stay his proceedings. For these reasons I think 
the injunction was improperly allowed in this case, and it must be set 
aside with costs of the motion. 

But as the plaintiff has made a case which would probobly entitle him 
to have the proceedings of Reynolds, in his action for the foreclosure of 
his mortgage stayed until he can bring this action to trial, upon such 
terms as shall be deemed equitable, the motion must be granted without 
prejudice to the plaintiff's right to move for such stay in that action. 
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SUPREME COURT. 

Aaron Lucas vs. The Trustees of the 2d Baptist Church and 

Society of the village of Geneva. 

A motion to set aside a judgment, upon matters of substance, (not for mere technical irregular- 
ity,) is not required to be made the first possible opportunity. 

An official statute certificate of a copy of a paper or document, signed by a deputy clerk, with- 
out stating or appearing that the clerk was absent, is valid. The legal presumption is, that 
the deputy has done his duty, and that the clerk was absent when the certificate was signed. 

A slight variance between the original and copies of papers served, not calculated to mislead, 
will not avoid. So held, where the letters " L. S." were omitted in the copy ; the original 
having a seal 

Where a summons was issued against a corporation by its corporate name, under the Revised 
Statutes, (before the code,) and served on the secretary; and subsequently a declaration was 
issued against each of the trustees by name, and served on each, without any reference in it 
to a suit having been commenced by summons, held, that the defendant's attorney was au- 
thorized to treat them as separate and distinct suits. The plaintiff's attorney having verbally 
informed defendant's attorney that but one suit was to be commenced did not obviate the 
difficulty. 

Ontario Special Term, Sept 1847. — This was an action of ejectment 
which was commenced by summons returnable January 16, 1847. 

On the 15th January, 1847, the summons was served on George Lin- 
coln, secretary of the corporation. On or about the same day, the at- 
torney for the plaintiff served on each of the trustees of this society a copy 
of declaration, the title of which was of January term generally. The* 
copies of declaration were not entitled in the cause commenced by sum- 
mons, and there was no reference whatever in the declaration to its being 
in a suit commenced by summons. The declaration is commenced as 
follows : ." Ontario county, ss. : Aaron Lucas, by John C. Strong his at- 
torney, complains of Edward Johnson, Jason Jeffrey, George Lincoln, 
Thomas Nobles, Thomas Lee, John Brown, and John Dixon, Trustees, 
&c. of the Second Baptist Church and Society of the village of Geneva, 
a religious corporation under and by virtue of an act, &c." (reciting the 
several acts authorizing the incorporation of religious societies,) "by de- 
claration and notice, according to the Revised Statutes" Then, after de- 
scribing the premises and stating the plaintiff's seizure, the declaration 
proceeds as follows : " And he, the said Aaron Lucas, being so possessed 
thereof, the said Edward Johnson, Jason Jeffrey, George Lincoln, Tho- 
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mas Nobles, Thomas Lee, John Brown, and John Dixon, trustees as 
aforesaid, afterwards, to-wit, on, &c. entered and ejected the plaintiff, 
&c." The notice to plead, annexed to the copies of declaration, was di- 
rected " to Messrs. Edward Johnson, Jason Jeffrey, George Lincoln, 
Thomas Nobles. Thomas Lee, John Brown, and John Dixon, trustees, 
&c. you are hereby notified, &c." The defendants' attorney treated the 
causes as if two suits had been commenced, and soon after the service 
of the summons and the copies of the declaration, the defendants' attor- 
ney served a notice of appearance for the corporation ufthe suit com- 
menced by summons, on the plaintiff's attorney, and at the same time 
served a notice of retainer for each of the persons named as trustees in 
the suit which he claimed was commenced by declaration. The plain- 
tiff's attorney soon thereafter informed the defendants' attorney that 
but one suit had been commenced, and that the summons and declara- 
tion were process and pleadings in the same suit The defendants' at- 
torney replied that there were two suits, and that he should so regard 
them ; that an oral statement of any notice or agreement between the 
attorneys was by the rules of the court invalid, and could not, there- 
fore, be relied upon or used ; and that, if the plaintiff's attorney would 
give him a written notice or stipulation that he did not intend to com- 
mence but one suit, and would state in such notice which suit he would 
elect to stand by, he would receive the same and would act upon it 
Plaintiff's attorney replied that he thought he would give such notice. 
The defendants' attorney not having received such notice, on the 8d 
February pleaded to the declaration, and at the same time served a 
notice on the plaintiff's attorney, requiring him to declare in the cause 
commenced by summons, before the end of the next term of the court, 
or that judgment of discontinuance would be entered. On the 2d June, 
the May term of the Supreme Court having ended, and no copy decla- 
ration having been served pursuant to the notice, the defendants' attor- 
ney entered judgment of discontinuance for costs. The defendants also 
produced the original certificate of incorporation, which showed that 
the corporation was correctly described in the summons. 

A motion is now made to set aside the judgment of discontinuance, 
perfected in the suit commenced by summons. 

The defendants claim that the motion should have been made at the 
general term, and the plaintiff is guilty of laches. The defendants also 
objected to the reading of a certified copy of the docket of the judgment, 
because it was certified by the deputy clerk, and it did not appear that 
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the clerk was absent from his office, and because the letters "L. S." for 
the place of the seal, are not in the copy of the papers served. 

J. C. Strong, for plaintiff. 
C. J. Folger, for defendants. 

Hoyt, Justice. — The papers and notice of motion were served on the 
6th of August last. At that time it could hardly be expected that the 
profession could have learned that a rule had been adopted that such 
motions could be heard at general terms, as the rules at that time had 
not been published. The motion is not to set aside the judgment for 
a mere technical irregularity, but if the defendants have been irregular, 
they would not now be entitled to the judgment they have perfected. 
It is hot a case in which the plaintiff would be bound to move the first 
possible opportunity. I think the plaintiff is not guilty of laches in not 
moving earlier. 

The second objection is not well founded. The presumption is that 
the deputy clerk has done his duty, and that the clerk was absent when 
the certificate was made. The court will not presume that the deputy 
has violated his dutv. 

The third objection is equally untenable. A slight variance in the 
original and copies of papers served, not calculated to mislead, will not 
avoid. The defendants in this case could not have been prejudiced or 
misled by the omission of the letters L. S. in the copy of the papers 
served. 

But as to the merits of the motion ; I am satisfied that the summons 
was against the corporation, by its proper corporate name, and precisely 
as it is described in the original certificate of incorporation. But the de- 
claration on its face is not against the corporation by its proper corporate 
name; and there is no reference in it to a suit having been commenced 
by summons. On its face it purports to have been prepared for the ori- 
ginal commencement of the suit, " by declaration and notice according to 
the Revised Statutes, <&c" clearly intimating or averring that the suit was 
commenced by declaration. If it was designed to have been against the 
corporation, it should not have proceeded against the trustees by name, 
but should have used the corporate name as set forUi in the summons. 
There was no necessity for serving a copy of declaration in a suit com- 
menced by summons, on each of the individual trustees ; and it was not 
necessary, but improper to name them in the declaration. I think the 
defendants' attorney was correct in regarding the addition of the words 
" trustees, &c." to the names of Edward Johnson and the others, as a mere 
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descriptto per«marum. (6 Hill, 240; 24 Wend. 845; 9 J. R 384; 8 
Cow. R 81.) 

The defendants had a right to treat the proceedings by declaration as 
a separate and distinct suit from the one mentioned in the summons. 
The proceedings of the defendants have therefore been regular. 

The motion must be denied, with $10 costs of opposing. 

Note. — This case should have been reported before, but by accident got mislaid, Most of 
the points in it, however, are of general and practical application under the present, as weD as 
the former system of practice. 



SUPBEME COURT. 

Aulnson Hinds agt. Austin Myers, Jacob Rankins and Jeremiah 

Robinson. 

Where three defendants were sued in an action of assault and battery, and appeared separately 
and defended by different attorneys, a verdict rendered against one of them, and the other 
two acquitted; Held, that under sections 304 and 305 of the code, the defendants acquitted 
were entitled to costs against the plaintiff, Section 306 was held to refer to equity causes 
of action as formerly understood. 

Fulton County Circuit and Special Term, May 21, 1850. — This was an 
action for an assault and battery. It was tried at Herkimer circuit in 
April last. The plaintiff recovered a verdict against Eobinson of $25 
damages ; but the defendants Myers and Rankins had a verdict of not 
guilty. The defendants appeared by different attorneys, and pleaded 
separately. The plaintiff's attorneys served a copy of a bill of charges 
and disbursements on the attorneys of the defendants, with a notice of 
application to the clerk of Herkimer county for the adjustment thereof. 
The attorneys of the defendants each served a copy of a bill of charges 
and disbursements, with notice of application to the same clerk at the 
same time, for their adjustment and insertion in the judgment roll in 
favor of their respective clients. 

On the day appointed, the attorneys of the respective parties appeared 
before the clerk, and after the costs against Robinson had been adjust- 
ed, the counter bills were presented for adjustment^ to which the plain- 
tiff's attorneys objected, on the following grounds : 

1. The plaintiff was entitled to costs in the action, and, therefore, the 
defendants could not be allowed to recover costs in the same action. 
(Code, § 805.) 
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2. The defendants have not obtained any order from the court allow- 
ing them to recover costs in the action, (Code, § 806.) 

The county clerk sustained the objections, and refused the defendants' 
application, and permitted the plaintiff's attorneys to perfect their judg- 
ment against Robinson for his damages and costs. 

The defendants made a motion in the nature of an appeal, at the Fulton 
county circuit for an order requiring the clerk of Herkimer county to 
adj ust, on proper notice, their charges and disbursements,and to correct the 
judgment roll by adding thereto a judgment in their favor for the amount. 

E. S. Oapron, for the motion, insisted that his clients were the pre- 
vailing party," within the meaning of section 303 of the code, as be- 
tween themselves and the plaintiff ; that section 305 was to be construed 
together with section 803, and to be read thus : " Costs shall be allowed 
of course to the defendant in the actions mentioned in the last section, 
unless the plaintiff be entitled to costs therein," against such prevailing 
defendant; that section 306 referred "to other cations" than those re- 
ferred to in section 304, which includes only actions at law, and there- 
fore no order of the court was necessary for the defendants in this case. 

L. Ford, opposed, insisted upon the same points made before the county 
clerk ; and also, that the words, " in other actions," contained in section 
306, refer to all actions in which there are several defendants, some of 
whom have a verdict in their favor on the trial and without reference 
to the character of the action as legal, or equitable. He also insisted that 
the motion for an order allowing the defendants' costs, if necessary, 
should have been made at the coming in of tlje verdict, at the trial. 

Willakd, Justice, decided substantially, that although the code had 
abolished the distinction of the forms of action which formerly existed, 
and had provided that all causes of action should be instituted in one 
form, yet, for the purposes of costs at least, it had recognized the character 
o£actions as formerly understood. It was so in section 304 ; all the causes 
of action therein enumerated were, under the old order of legal proceed- 
ings, actions at law. Section 305 referred to them only, and was to be 
interpreted as if it read thus : " Costs shall be allowed, of course, to the 
defendant in the actions mentioned in the last sections, unless the plain- 
tiff be entitled to costs therein," against him. He held that the words, 
" other actions," contained in section 306,- referred to other causes of ac- 
tion than those enumerated in section 304 ; and there being no other 
than equity causes of action, the former action referred to such only. 

Ordered accordingly, that the motion be granted, but without costs 
thereof to either party. 
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SUPREME COURT. 



James Waldorph vs. Catharine Bortle. 

An action brought against a sole defendant, to recover the possession of land, may be con- 
tinued, after the death of the defendant intestate, against his heir-at-law claiming to have 
succeeded to his legal rights and to own the land. 

An action to recover real property, should be brought against the person in the actual oc- 
cupation or possession of the premises ; but it is now proper in such action to add as de- 
fendants, all persons who have or claim an interest in the controversy, adverse to the 
plaintiff. 

Columbia Special Term, June 1850. — This was a suit brought to re- 
cover possession of real estate, situated in the county of Columbia, being 
virtually an action of ejectment. After an answer was put in, the cause 
being ready for trial, the defendant died, intestate, on 7th December, 1849, 
leaving Jane, wife of William Chadwick, Helen Bortle, Elizabeth Bortle, 
and Eve Maria Bortle, her only children, and heirs-at-law ; all of whom 
were over 21 years of age, and resided in the county of Columbia, and 
claim the premises for the recovery of which said action was brought 

On an affidavit, setting forth the above stated facts, the plaintiff moved 
that the action be continued against the heirs-at-law above named. 
Copies of the affidavit and notice of the motion were served on all the 
heirs-at-law proposed to be made parties. 

E. R. Cowles, for plaintiff. 
C. P. Collier, for defendant 

Parker, Justice. — At common law the action died with the party, 
(James v. Bennett, 10 Wend. 540.) The Revised Statutes (S R S. 404, 
8d ed. § 33) provided that the action of ejectment, should not be abated 
by the death of any plaintiff, or of one of several defendants, after issue 
and before verdict or judgment, and authorized proceedings to substitute 
the names of those who might have succeeded to the plaintiff *s title ; and 
in case of the death of one of the defendants, the cause might proceed 
against the other defendants. Such proceedings were by scire facias, 
{Boynton v. Hoyt, 1 Denio, 53 ; 2 R S. 483, 396.) The Revised Statutes 
did not go so far as to continue a suit against the heirs of a sole defend- 
ant in ejectment, who died before verdict or judgment. 

But the provisions of the code are much broader. Section 121 pro- 
vides that no action shall abate by the death, marriage, or other disability 
of a party, if the cause of action survive or continue. In case of death, 
marriage or other disability of a party, the court, on motion, at any time 
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within one year thereafter, or afterwards, on a supplemental complaint, 
may allow the action to be continued by or against his representative or 
successor in interest. It will be seen that this provision extends to both 
parties and to every stage of the action. 

The plaintiff is therefore entitled to his motion, " if the cause of ac- 
tion survive or continue." 

It is not shown by the moving party that the defendants have succeed- 
ed to, and are in the possession of the land in question ; nor does it 
appear who is in possession, or whether the premises are actually occu- 
pied. It is set forth that the heirs-at-law claim the premises for which 
the action was brought. Under our late practice, when the premises 
were actually occupied, the action of ejectment could only be brought 
against the person in possession. It was only where the premises were 
not so occupied, that the action might be brought against some person 
exercising acts of ownership over the premises claimed, or claiming title 
thereto, or some interest therein, (2 R S. 400.) And though the person 
in actual occupation was a mere servant of the person claiming to be 
owner, it was held he must be made defendant instead of his principal, 
(Shaver v. McQraw, 12 Wend. 558.) If this rule as to parties is still 
in force, then it does not appear that the heirs above named are proper 
parties to be made defendants ; because it is not shown that they have 
succeeded to the possession. The plaintiff could not have recovered 
against them at law under the former practice in the action of ejectment, 
on the facts now presented. 

But I think the rule as to making parties defendant in an action to re- 
cover possession of land, is now changed. Section 118 of the code pro- 
vides " that any person may be made defendant, who has or claims an 
interest in the controversy adverse to the plaintiff, or who is a necessary 
party to a complete determination, or settlement of the questions involved 
therein." This is applicable to every civil action, including as well cases 
in which the remedy would formerly have been at law, as those in 
equity, such distinction being now abolished, (Code, § 69.) The prac- 
tice in all actions is now, therefore, the same as in our late Court of 
Chancery : and I see no reason why, in an action to recover possession 
of land, all persons claiming title to, or an interest in the property, may 
not now be made defendants, as well as the persons in actual possession. 

I think it is, therefore, sufficiently shown that the heirs-at-law, claim- 
ing title, may properly be made defendants. They have succeeded to 
the legal rights of the original defendant. If there is a third person in 
. the actual occupation of the premises, he ought also to be made a de- 
fendant ; but that is not the question now presented. 
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The plaintiff now makes parties defendant at his peril ; the court be- 
ing authorized to award costs to such defendants as have judgment in 
their favor or any of them, (Code, § 306.) 

The motion must be granted, with $10 costs of motion, to abide the 
event of the suit. 



SUPKEME COURT. 
Aaron Cooke agt. Gideon D. Passage. 

The 38th section of 2 Revised Statutes, page 309, authorizes the oourt to vacate a judgment 
in ejectment and grant a new trial, Ac, on certain terms. Held, that the same section ap- 
plies to a judgment in an action to recover the possession of real estate under the code. 

AUegany Special Term, April, 1850. — Motion for new trial. The plain- 
tiff brought an action under the code, to recover the possession of real 
estate contracted to be sold by him to the defendant, alleging that the 
defendant had failed to comply with the conditions of his contract of 
purchase. The defendant denied the breach of the agreement, and had 
a verdict in his favor. 

The plaintiff now asks that the judgment on the verdict be vacated 
and a new trial granted ; or for such other relief &c., and cites Bevised 
Statutes, vol. 2, page 809, § 88, relating to the action of ejectment, as 
follows : " The court in which such judgment shall be rendered, at any 
time within three years thereafter, upon the application of the party 
against whom the same was rendered, his heirs and assigns, and upon 
payment of all costs and damages recovered thereby, shall vacate such 
judgment, and grant a new trial in such cause." 

The defendant objected that the judgment had not yet been perfected, 
and that the statute cited did not apply to an action under the code. 

E. Faulkner, for plaintiff. 

J. A. VanderliPj/w defendant. 

Marvin, Justice. — Held, that the section of the Bevised Statutes was 
applicable to such an action under the code, and ordered that the plain- 
tiff be allowed to perfect the judgment upon the verdict unless the de- 
fendant does so in ten days ; and that when perfected the judgment 
shall thereupon be vacated and a new trial granted, without further 
order of court. 
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SUPEEME COUET. 
Cobnelius Eckerson, Respondent, agt. David Spoor et aL, Appellants. 

Where an appeal is dismissed with " costs on the appeal and costs of motion," the respon- 
dent is not at liberty to issue a fieri facias to collect such costs until their amount has been 
liquidated by or under the direction of the court 

Nor can a fieri facias be regularly issued in such case, till steps hare been taken to bring the 
party into contempt. 

Where an appeal from a county court was placed on the general term calendar of this court, 
on the notice of the appellant and not reached, and when reached at a subsequent term 
the court refused to hear it, " on the ground that an appeal did not lie from such a deci- 
sion, and subsequently dismissed the appeal with costs on the appeal and costs of motion," 
it was held on adjusting the amount of costs, that the appellant could not object to the 
term fee of $10, for the term at which the cause was not reached. 

Held, also, that the term fee could not be charged for the term when the court refused to 
hear it, the cause having been reached and not postponed. 

Schoharie Special Term, June, 1850. — This was an appeal from the 
County Court of Schoharie. The cause was noticed and put on tho 
calendar by both parties, at the general terms of this court, held in Sep- 
tember and November, 1849, but not reached. It was again noticed by 
both parties and placed on the calendar at the last February general 
term. When reached, it appeared that the appeal was from a decision 
of the county judge, reversing a judgment of a justice of the peace, and 
ordering a new trial ; and the court refused to hear the appeal, holding 
that no appeal could lie from such a decision. Afterwards, at a special 
term, held on the last Tuesday of March, on a motion made to dismiss 
such appeal, it was " Ordered, that the appeal in this cause be dismiss- 
ed with costs to the respondent on the appeal, and ten dollars costs of 
this motion." 

In May following, the plaintiff issued an execution to collect $55 costs 
of such appeal and motion. The costs had not been adjusted by any 
taxation, nor had any demand of payment been made. 

The defendants now moved to set aside an execution as irregular, or 
for some rule reducing or liquidating the amount. 

The defendants also moved to set aside an execution issued in this 
court for the collection of $10, the amount of costs awarded by the coun- 
ty judge on the reversal of the justice's judgment. It appeared by the 
plaintiff's affidavits, that in filling up a blank printed for executions in 
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this court, the attorney had inadvertently neglected to strike out the 
title of this court and insert that of the county court 
J. H. Ramsay, for defendants. 
T. Smith, for plaintiff, contended that under the code he was entitled, 
by the language of the rule, dismissing the appeal, to $15 costs of the 
appeal, and three term fees of $10 each, as well as $10 costs of the mo- 
tion. That no taxation could be necessary, as there was now no taxing 
officer, the clerk only being authorized to adjust the costs when judg- 
ment was entered. 

Parker, Justice. — The plaintiff is clearly wrong in having proceed- 
ed to issue execution to collect a sum of money that has never been as- 
certained, either by the court or by one of its officers, and which the de- 
fendants have never been adjudged to pay. A party can in no case tax 
his own costs, and proceed to collect them by execution : nor can an 
execution be issued, in any case, unless the amount in dollars and cents 
has first been adjudged by the court. In case of final judgment, the 
judgment-roll is the foundation for the execution ; and in case of inter- 
locutory costs, or costs ordered to be paid on motion, the amount should 
be ascertained and stated in the order of the court, and execution award- 
ed, (People v. Nevins, 1 Hill, 158.) 

The plaintiff's counsel claims to have acted under the act of 1847, 
(Session Laws of 1847, page 49.) That statute abolishes imprisonment 
for the " non-payment of interlocutory costs, or for contempt of court 
in not paying costs," and substitutes process in the nature of a fieri fa- 
cias for the collection of such costs. 

The costs awarded in this case cannot properly be called interlocutory 
costs ; " costs are either interlocutory or final ; the former arising on 
interlocutory matters in the course of the suit ; the latter depending on 
its final event," (Or. Pr. 714.) Here the rule awarding costs of the ap- 
peal and of the motion, was the final determination of the appeal. The 
same view was taken by Justice Welles, in Buzard v. Gros, (4 How. 
Pr. R 23.) 

If the plaintiff is entitled to a. fieri facias by the act of 1847, it is under 
the other clause, viz : " for contempt of court, in not paying costs." But 
here no steps have been taken to bring the defendants into contempt ; 
there has been no liquidation nor taxation ; no service of the rule and bill 
of costs, and no demand of payment, nor any order of the court founded 
on proof of a refusal to comply with the previous order, (2 R. S. 8d ed., 
624, § 4 ; Lorton v. Seaman, 9 Paige, 609.) The defendants are cer- 
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tainly not in contempt The statute only substitutes & fieri facias for a 
precept in the nature of an attachment It does not dispense with the 
preliminary steps. 

In any view that can be taken, the issuing of the fieri facias was un- 
authorized and irregular, and it must be set aside. 

There is certainly some embarrassment under our present practice in 
saying how costs in such cases are to be adjusted. No authority is 
conferred upon the clerk by the code, except in cases of final judgment 
(§ 811,) though I suppose the court may confer such authority on the 
clerk by providing specially in the order for a reference to him. I think, , 
however, it is the better way in all cases, where costs are awarded on 
motion, to specify the amount in the order. This must necessarily be 
done with regard to the costs of the motion itself, (§ 315.) In this case, 
the amount " of costs on the appeal" could have been easily ascertained 
and inserted in the order, when counsel on both sides were present. 

As it may save another application to this court, I proceed now to fix 
upon the amount of costs to which the plaintiff was entitled under the 
order. 

The words " costs on the appeal," cover not only the item of $15, al- 
lowed on appeal before argument, but also ten dollars for every term at 
which the cause was necessarily on the calendar and not reached, or 
was postponed. (Code, § 307.) 

These last items are, however, objected to on thfe ground that the 
cause was not necessarily on the calendar. The cause was noticed at 
each term by both parties, and the defendants ought not to object that 
the plaintiff's counsel should be paid for attending on their, the defend- 
ants', notice. The cause was regularly on the calendar, and I think the 
defendants are not in a situation to say it was unnecessarily there, when 
it was put there by themselves. But this fee of $10 is only chargeable 
when the cause is not reached, or is postponed. It is shown that the 
cause was not reached at the September and November terms ; and for 
these, the charges may properly be made. But the cause was reached 
at the February term, and was udt postponed. It was not to be heard 
at a future time. The court refused to hear it, and nothing further was 
ever done in regard to it at the general term. The language of the 
statute does not cover such a case, and the term fee is not, therefore, 
properly chargeable for the February term. The plaintiff was, there- 
fore, entitled to but $45 for costs " on the appeal and costs of motion," 
and this liquidation may be included in the order entered on the decision 
of this motion. 

The execution issued for $10 was also irregular, and must be set aside. 
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It is not sustained by any judgment or order of this court. No leave 
can be given here to amend it. The power to give that leave belongs 
to the county court which rendered the judgment, and from which it 
was intended to be issued. 

The motion is therefore granted, with $10 costs, which sum may be 
deducted from the costs due to the respondent 



COURT OF APPEALS. 

James C. Duane, Respondent, agt. The Northern Railroad Com - 

pant, Appellants. 

An appeal will not lie to this court from an order of Supreme Court, at general term, reversing 
a judgment obtained at the circuit, and ordering a new trial 

June Term, 1850. — Duane sued the railroad company under the code, 
and at the circuit there was a verdict and judgment for the defendants. 
The plaintiff appealed to the Supreme Court in general term, where the 
judgment was reversed, and a new trial ordered. The defendants then 
appealed to this court. 

George F. Comstock, for the respondents, moved to dismiss the ap- 
peal, on the ground that the judgment was not final, and therefore an 
appeal would not lie. He cited the code, § 11, 245, 280, 281, 327, 328. 

N. Hill, Jr., for the appellant, cited the code, § 264, 265, 348, 330, 
11. (Van Santvoord v. Tousey, 6 Hill, 157 ; Jackson v. Walker, id. 261.) 

Bronson, Ch. J. — There may be an appeal from "a judgment" 
(Code, § 11,) which, in the language of the code, " is the final determi- 
nation of the rights of the parties in an action." (§ 245.) We think 
this is not such a final judgment as comes within the definition. 

Motion granted. 
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COUET OF APPEALS. 

Decisions, April Term, 1848, at the City Hall in the City of New York. 

Cornelia Dodge, appellant, vs. Ralph Manning and others, re- 
spondents. — Decree of the Chancellor modified. N. Hill, Jr., for appel- 
lant ; M. T. Reynolds, for respondents. 

This was a case involving the construction of a will in regard to the 
charge and lien of a legacy, and the time when, and by whom it should 
be paid. (Reported, 1 Comstock, 298.) 

The Mutual Insurance Company of the city and county of Al- 
bany, plaintiffs in error, vs. Nicholas Conover, defendant in error. — 
Judgment affirmed. R. W. Peckham, for plaintiflEs in error; M. T. 
Reynolds, for defendant in error. 

This was a question as to the authority of the secretary of an insur- 
ance company to give a written consent to the assured to assign his in- 
terest in the policy, &c. Also a question, as to a bill of exceptions in 
reviewing the decision of a circuit judge, disregarding a variance be- 
tween the declaration and proof. (Reported, 1 Comstock, 290.) 

Joseph Slocum, appellant, vs. Joseph P. Mosher and Isaac Clas- 
BON, respondents. — Decree of the Chancellor affirmed, D. L. SEYMOUR, 
for appellant ; Samuel Stevens, for respondents. 

This was a bill filed by Slocum for the specific performance of a writ- 
ten, sealed agreement, made between Classon and Slocum, and execut- 
ed by Classon, for the sale of Classon's share of a farm, (undivided,) 
owned by him and Mosher together. The answer set up a prior parol 
agreement by Classon, to convey the same premises to Mosher, and a 
part performance of it by payment, by Mosher, as a part of the consid- 
eration, from time to time, to Classon, of some five hundred dollars in 
money, and the acceptance by Classon of a deed to Mosher, which he 
said he intended to sign when he reached Mosher's residence — Classon 
residing in St. Louis. Also, that Slocum, with others, induced Classon, 
while on his way to Mosher's, to sign the agreement, by false represen- 
tations, and taking advantage of his intemperate habits, &c. Subse- 
quent to the execution of the written agreement, Classon did execute 
an absolute conveyance to Mosher, which was recorded. It was a ques- 
tion of fact ; as to which the chancellor remarked, " that he concurred 
with the vice-chancellor in his conclusion that the contract, of which a 
specific performance is sought, was unfairly obtained ; and that a court 
of equity ought not to enforce its performance as against either of the 
defendants. But if the complainant has any claims whatever, against 
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the defendant Classon, he should be left to his remedy at law." (Not 
reported.) 

Eobert Reynolds, plaintiff in error, vs. Henry H. Mynard and others, 
trustees, &c., defendants in error. — Judgment affirmed. C. B. Dutcheb, 
for plaintiff in error ; Henry Hogeboom, for defendants in error. 

This was an action commenced before a justice of the peace to recover 
for services of plaintiff's son as teacher of a district school ; he having 
obtained a certificate of qualification, and kept some three months when 
he was discharged by two of the trustees, after a district meeting held, 
for alleged improper conduct. He was hired by the trustees for four 
months, and was paid for the time which he actually kept. And this 
suit was brought for damages in the breach of the contract The plain- 
tiff recovered judgment before the justice, which was affirmed on certi- 
orari in the Common Pleas. It was reversed by the Supreme Court, 
and the latter judgment affirmed in this court There were several 
points taken on the argument One was, that the justice had no juris- 
diction ; and the plaintiffs should have been non-suited, because the 
evidence showed that the county superintendent of common schools had 
on an appeal to him by two of the trustees, given his decision in writ- 
ing, that the teacher should be discharged, and paid only for the time 
he had actually kept the school. (Cited Decision of Superintendent, 
1841, page 180 ; 11 Wend. R 90.) That it was a case within the pro- 
visions of the act of April 20, 1830, (1 K. S. 481.) That the deputy 
superintendent had the same power as the superintendent in such a case. 
(Session Laws, 1841, page 236.) That teachers were presumed to make 
their contracts with full knowledge of the law. (Decision of Superin- 
tendent, 1837, pages 101-2.) The application for a non-suit on this 
ground, was overruled by the justice ; and his decision seems to have 
been sustained throughout, as no allusion is made to it in the opinion 
of the Supreme Court 

The Supreme Court reversed the judgment of the Common Pleas on a 
single point, as appears from their opinion; that was, that two individuals 
who were inhabitants of the district, had went to school, and were lia- 
ble to taxation to raise funds to discharge teacher's wages, but who had 
not actually paid their assessment, were offered as witnesses by the de- 
fendant, and rejected by the justice on the ground of interest It was 
held, that their interest did not disqualify them ; it went to affect their 
credit only. (Not reported.) 

Simon Shinler, plaintiff in error, vs. Isaac Houston, defendant in 
error. — Judgment reversed with a venire de novo by the Supreme Court ; 
costs to abide the event G. Stow and N. Hill, Jr., for plaintiff in error ; 
J. A. Spencer and J. D. Willard, for defendant in error. 
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This was a question of what constitutes a sale and delivery under the 
statute of cumbrous articles, (a pile of lumber.) (Reported, 1 Comstock , 

261.) 

Chauncey Dexter and another, plaintiffs in error, vs. Amos Adams, 
sheriff, &c., defendant in error. — Judgment affirmed with double costs. 
G. Wheaton, for plaintiffs in error ; N. Hill, Jr., for defendant in error. 

This was a question of the liability of a sheriff for an escape from the 
jail limits ; where it appeared that the prisoner was induced to go off 
the limits by means of deception and misrepresentation, (a false message 
sent to him by an officer having an execution against him on another 
judgment.) (Reported, 2 Denio, 646.) 

John Rowland, plaintiff in error, vs. George K. Fuller, defendant 
in error. — Judgment affirmed. N. King, for plaintiff in error ; Henry 
Fuller, for defendant in error. 

This was a special demurrer to a declaration. The declaration was for 
injuries to the plaintiff's premises in plowing up and subverting the soil 
lying open in the highway opposite to and in front of his lots, &c. The 
declaration was very singularly drawn ; it commenced in an action of 
trespass, the allegations of the injuries and the termination was in case. 
The demurrer was sustained. (Not reported.) 

Erastus Sparrow, plaintiff in error, vs. Elizabeth Kingman, de- 
fendant in error. — Judgment reversed, with a venire denovo by the Supreme 
Court; costs to abide the event H. S. Dodge, for plaintiff in error ; N. 
Hill, Jr., for defendant in error. 

This was a case deciding that a quit claim deed, from the husband, did 
not estop his grantee, or one holding under him, from showing that the 
husband was not seized of such an estate as entitled his widow to dower. 
(Reported, 1 Comstock, 242.) 

Reuben Mattison, plaintiff in error, vs. Daniel Baucus, defendant 
in error. — Judgment affirmed. T. C. Ripley, for plaintiff in error ; J. 
Pierson, for defendant in error. 

This was a question as to the interest of a mortgagor in personal pro- 
perty. That his interest, even before forfeiture, where he has not the 
right of possession for a definite period, is not the subject of levy and 
sale upon execution. (Reported, 1 Comstock 295.) 

Royal Vilas and another, appellants, vs. Timothy Jones and 
another, respondents. — Decree affirmed. Samuel Stevens for appel- 
lants ; James Edwards for respondents. 

This was a decision that a court of equity would not relieve a party, 
sureties, on a promissory note, after a judgment at law, in which they 
had failed to sustain the defence of usury. Also, whether a mere surety 
was a borrower within the meaning of the usury act of 1837. 
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James Funck, and others, plaintiffe in error, vs. Jean Jacques Me- 
bian and others, defendants in error. — Judgment affirmed. This was a 
cause submitted upon printed arguments and points. M. R Zabbiskie, 
for plaintiffs in error ; Wm. W. Van Wagenen, for defendants in error. 
It was a suit brought by Funck and others against Merian & Benard, in 
the Superior Court of New York, to recover the freight and primage on 
two bills of lading. The plaintiffs were master and owners of the vessel, 
and the defendants were the consignees of the goods. The voyage was 
from Havre-de-Grace, in France, to New York. The first bill was Nov. 
4th, 1839, for 9 packages of willow baskets. The second, March 19, 
1840, for ten packages of willow baskets. It was admitted on the 
trial, that the whole 19 bales were, at different dates, received from the 
ship into the public store, on a general order to discharge the ship, and 
were delivered therefrom to a firm in New York — Mainon & Bonnay. 
The bills of lading consigned the goods to the defendants or their order; 
and after part of the goods were received into the public store, the de- 
fendants endorsed over the bills of lading as follows : " Deliver the within 
to Messrs. Mainon & Bonnay." At the request of the defendants, the 
plaintiffs made out their bills for freight against Mainon & Bonnay, 
who, as appeared from the testimony, were the owners of the goods, and 
frequently promised the plaintiffs payment, until their failure. 

It was insisted by the plaintiffs that the goods were delivered into 
public store on general order to discharge the ship ; such 6rder was com- 
pulsory upon the plaintiffs, and delivery under it to the government, 
after the bill of freight had been rendered, and without notice that de- 
fendants were not responsible for the freight, was a delivery to defendants, 
especially, as the bills were not endorsed over until a part of the goods 
had been for some time in the public store. That the defendants could 
not be discharged from their liability unless by an express contract en- 
tered into. 

It appeared that the Superior Court took this view of the case for the 
purposes of this trial, although they held that the law of the case would 
be reserved for ulterior consideration ; and, under the charge of the 
court, the jury found a verdict for the plaintiffs for the whole amount 

The Supreme Court reversed the judgment of the Superior Court, and 
held, that it was well settled, that when goods by the terms of the bill 
of lading were to be delivered to the consignee or to his order, on payment 
of freight ; the party receiving, whether consignee, assignee or endorsee, 
to whom the bill of lading had been endorsed by the consignor, made 
himself responsible for the payment of the freight. The law in such a 
case implied a promise on his part to pay. (Reported, 4 Denio, 110.) 
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NEW YORK SUPERIOR COURT. 

In the matter of the application of Henry D. Smethurst, for his dis- 
charge on a writ of Habeas Corpus. 

A judge, under § 302 of the code, has power to punish as for a contempt, all disobedience of 
orders made by him in " proceedings supplementary to the execution." An attachment 
issued by him for such contempt may, therefore, properly be made returnable before him, 
at his office. 

Although the code gives the power of punishing disobedience of his orders to the judge, re- 
ference must be had to the Revised Statutes as to the mode in which that power is to be 
exercised. (2 R. S. 535.) 

Under this statute a judge, upon due proof; may, in his discretion, issue an attachment in the 
first instance against the party accused, to appear and answer, or he may grant an order 
to show cause. In either case, copies of the affidavit upon which the application is founded, 
should be served with the attachment or order. It is not necessary that the party ac- 
cused should first have an opportunity of being heard upon an order to show cause before 
an attachment can issue. The attachment is not issued, in such instances, for the pur- 
poses of punishment, after a final adjudication. It is only a mode of bringing the party 
before the court 

It seems, that in the first district, the ordinary practice is, to give notice of motion for an at- 
tachment, or obtain an order to show cause. 

Whether the affidavits upon which an attachment is issued are sufficient to warrant its is- 
suing, is a matter that cannot be reviewed on habeas corpus. 

In chambers, before Mason, Justice. — This was & habeas corpus, granted 
to inquire into the cause of the imprisonment of the petitioner, Henry 
D. Smethurst. 

A judgment had been recovered against the prisoner in the Supreme 
Court in favor of one David Osterhout, and upon proof of an execution 
on such judgment having been returned unsatisfied, the usual order was 
made by Mr. Justice Harris, requiring him to appear before a referee 
and make discovery on oath co^enun| hia pxope^T He appeared in 
pursuance of the order with his counsel, and after the examination had 
been continued some time, a motion was made by his counsel for an 
adjournment until the next day, which was denied by the referee, and 
the counsel thereupon took his hat and left the room. The prisoner 
then peremptorily refused to answer any further questions in conse- 
quence of the absence of his counsel, and shortly after he also left the 
room. Upon proof by affidavit of these facts, the judge issued an at- 
tachment, directed to the sheriff of this city and county, by which he 
. was commanded to attach the defendant so as to have him before the 
judge, at his office in the city of Albany, on a day therein named, there 

to answer, as well touching the contempt which was alleged he had 
Vol. IV. 47 
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committed, as also such other matters as should then be laid to his 
charge, &c. A copy of the affidavits on which the attachment was grant- 
ed, was served on the prisoner simultaneously with the attachment. 

He then sued out this habeas corpus, and notice having been given to 
the plaintiff in the suit, the case came on, to be heard on the sheriff's 
return. 

The prisoner, in reply to the return, alleged that the attachment was 
illegal and void ; 

1. Because it was granted ex parte, without the service of any pre- 
vious notice or order requiring him to show cause why the process 
should not be issued. 

2. Because the affidavits on which the same was granted, did not 
show sufficient cause for issuing the same ; and 

8. Because it was void on its face. 

N. B. Blunt, for (he prisoner. 

Mr. Hadley,^ the pUcintiff in the suit 

Mason, Justice. — The last objection I shall consider first. Is the at- 
tachment void on its face ? The counsel for the prisoner earnestly in- 
sisted that it was so, because it was made returnable before Justice 
Harris, at his office, whereas it should have been before the court at a 
special term ; and he referred to the sections of the Revised Statutes on 
the subject of contempts (2 R. S. 534, &c.) which provides in all cases 
for the party being brought before the court, and not before a judge. 
The answer to this objection is very simple and decisive. The 302d 
section of the code in express terms confers on the judge power to punish 
as for a contempt, all disobedience of orders made by him in these pro- 
ceedings, supplementary to the execution. The Revised Statutes gave 
this power of punishing for contempt only to Courts of Record ; and 
attachments were then necessarily returnable before the court. A judge 
now, under the code, having this power conferred upon him in this 
special case, he cannot exercise the power unless the person is brought 
before him. The court, as such, cannot punish, because no contempt 
is shown to its authority ; and no power is given to it to punish for con- 
tempt of the orders of the judge. If the party cannot, therefore, be 
brought before the judge on the attachment, he cannot be punished at 
all, and this section of the statute is a dead letter. This objection, there- 
fore, must be overruled. 

It was also insisted that the attachment was illegally issued, because 
no order to show cause was previously served on the defendant 

It was properly urged by the counsel for the defendant, and assented to 
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by the opposing counsel, that although the code gives the power of 
punishing disobedience of his orders to the judge, we must refer to the 
Revised Statutes as to the mode in which that power is to be exercised. 

The objection of the learned counsel was founded on the third section 
of the act in relation to proceedings as for contempts to enforce civil 
remedies (2 B. S. 536,) which provides that where the misconduct men- 
tioned in the first section is not committed in the presence of the court, 
the court shall be satisfied by due proof by affidavit of the facts charged, 
and shall cause a copy of such affidavits to be served on the party accused 
a reasonable time, to enable him to make his defence, except in cases of 
disobedience to any rule requiring the payment of money, or of disobe- 
dience to any subpoena. The fourth section authorizes a precept of com- 
mitment in case of disobedience of an order requiring the payment of a 
sum of money ; and the fifth section provides that in all other cases " the 
court shall either grant an order on the accused person to show cause, at 
some reasonable time, to be therein specified, why he should not be 
punished for the alleged misconduct, or shall issue an attachment to 
arrest such party and to bring him before the court to answer for such 
misconduct 

It was insisted that according to the plain meaning of the third section, 
an attachment cannot issue until the party complained of has been 
afforded an opportunity of being heard in his defence ; and that the pro- 
per and ordinary mode of doing this is by an order to show cause. This 
would be the case if an attachment was the punishment of the offence, 
and was founded upon a final adjudication of the matter by the court. 
But it is not pretended that this is the case ; all that the learned counsel 
insisted on in his argument was that an attachment is a preliminary adjur 
dication that the party had been guilty of a contempt. It would be 
more correct to say that, like an order to show cause, it is evidence that 
in the opinion of the cpurt the party applying for it has made out a prima 
facie case, rendering it proper that the party accused should be called on 
for his defence, or in the language of the fifth section, to answer for such 
misconduct. It is only a mode of bringing him before the court The 
evident meaning of the third and fifth sections taken together, it appears 
to me, is this : a party shall not be punished for any misconduct not com- 
mitted in the presence of the court, except in the cases specially mentioned, 
unless the same shall be proved by affidavit to the satisfaction of the court, 
and unless after having been served with the affidavits containing such 
proof the accused party shall have been heard in his defence ; and he is 
to be called upon to make his defence either by an order to show cause 
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why lie should not be punished for his alleged misconduct, or by an at* 
tachment arresting him and bringing him before the court to answer for 
such misconduct. In both cases the affidavits must be served on him. 
When an order to show cause why he should not be punished for his 
misconduct is granted, he answers by counter affidavits. If an attach- 
ment be granted, he answers to interrogatories propounded to him. 
The third section declares the manner in which the complainant is to 
prove his charge, and the general principle that the accused is not to be 
condemned unheard. The fifth section provides two modes in which 
he may be called upon to defend himself If the first mode is adopted, 
and no sufficient cause is shown, he may then be punished without any 
further proceedings, and this perhaps would be the most appropriate 
mode in some of the instances of misconduct specified in the first section, 
as in the case of a juror charged with improperly conversing with parties 
to a suit to be tried at the court for which he is summoned. If the latter 
method by attachment is pursued, unless the contempt is admitted, the 
party is punished only in case he shall be found guilty after his answers 
to the interrogatories shall have been taken, and such other proofs con- 
tradictory and in confirmation thereof shall have been received. 

I am of opinion, therefore, from the best examination I have been 
able to give to the subject, that the course pursued in this case of issuing 
the attachment in the first instance, and serving with it the affidavits on 
which it was granted was warranted by the provisions of the statute. 
It is also in accordance with the view taken by the Supreme Court in 
The People v. Nevens, (1 Hill, 168,) and by the chancellor in the Albany 
City Bank v. Schermerhorn y (9 Paige, 372.) In this last case, however, an 
order to show cause why an attachment should not issue, had been pre- 
viously served, and the question now before me was not raised. It is, 
I apprehend, the ordinary course in this district, to give notice of mo- 
tion for an attachment, or obtain an order to show cause, and it is, as a 
general rule, the most advisable course. Cases may, however arise, in 
which it may be important for the rights of the party, prejudiced by the 
alleged contempt, that the defendant be brought into court on attach- 
ment in the first instance, and for that reason, doubtless, the statute 
has bestowed power to do so on the court or the judge, as I have en- 
deavored to show. It is a matter resting in his discretion, with the 
exercise of which I have no right to interfere. 

The third and last objection taken, viz. : that the affidavits on which 
the attachment, was issued were not sufficient to warrant its being given, 
is one of which I cannot take notice on this application. Judge Harris 
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Had jurisdiction both of the subject-matter in controversy and of the per- 
son of the defendant. If he erred, it was an error of judgment as to the 
sufficiency of the evidence, to be corrected on motion to himself or by 
appeal ; the attachment was in the usual form ; was issued in a case al- 
lowed by law, and was authorized by the provisions of the law ; so that 
it does not fall within the cases specified in the forty-first section, (2 R 
S. p. 568,) in which prisoners in custody, by virtue of civil process, may 
be discharged. If upon the return to a writ of habeas carpus, the officer 
issuing it, can sit in judgment upon the correctness of the legal conclu- 
sions of a judge or court, in the lawful discharge of his or their duty, 
any inferior officer may annul or reverse the judgment and proceedings 
of the highest court, when they in the least affect the liberty of the citi- 
zen, (The People v. Nevins, 1 Hill, 159.) It is not for such purposes 
that the right of habeas corpus is secured, and the provisions of the act 
sufficiently guard against such a construction being put upon it. 

Upon the whole I see no ground on which I can interfere in this case 
on behalf of the prisoner, and he must be remanded. 



SUPREME COURT. 
Hiram Slocum vs. Myron Wheeler. 

A defendant cannot both demur to, and answer at the same time, a single cause of action al- 
leged in the complaint. 
(The case of Falconer v. Meyer ■, 2 Code Rep. 49, commented upon and explained.) 

Rensselaer Special Term, June, 1850. — This was a motion to strike out 
the demurrer, or the answer to the complaint in this action, or to com- 
pel the defendant to elect by which of said pleadings he would abide. 
The complaint contains but a single cause of action. It alleges that a 
partnership had existed between the plaintiff and one Nott, of the one 
part, and the defendant of the other, in the purchase and sale of cattle, 
and that, in closing the business, there was a loss of $1005.43 ; for one 
half of which, by the terms of the partnership, the defendant was liable 
to the plaintiff he being also the assignee of the interest of Nott. The 
defendant both demurred and answered. The pleading commences, by 
setting forth several distinct grounds of objection to the complaint, con- 
cluding such objections as follows : " for which cause the defendant de- 
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murs to the said complaint It then proceeds to answer the complaint, 
by a denial of some of its allegations, and a statement of some new mat- 
ter, by way of defence. 

A. B. Olin, for plaintiff. 
G. Stow, for defendant 

Harris, Justice. — The single question presented by this motion is, 
whether a defendant may, at the same time, both demur to, and answer 
the same cause of action alleged in the complaint. The 143d section of 
the code declares, that the only pleading on the part of the defendant is, 
a demurrer or an answer ; not a demurrer and an answer, but, in the 
alternative a demurrer or an answer. This was also the provision in the 
121st section of the code of 1848. The plaintiff was allowed to unite 
in his complaint several causes of action, and yet no provision had been 
made authorizing a demurrer to a part of the complaint. It was accord- 
ingly decided, and very correctly, that, though a complaint contain two 
or more causes of action, there could not be a demurrer to one, and an 
answer to another, (Manchester v. Storrs, 3 Howard, 410.) 

To remedy this defect, it was further declared, in the 145th section of 
the code of l^ft9, that the demurrer might be taken " to the whole com- 
plaint, or to any of the alleged causes of action stated therein." It was 
also further provided, in the 151st section, that when a defendant should 
demur to one cause of action stated in a complaint, he might answer the 
residue. Here, it is quite evident, that the framers of the code did not 
suppose, that a party could, at the same time, demur to, and answer the 
same pleading. And lest this rule might be carried so far as to pre- 
clude a defendant, after he had demurred to one cause of action, badly 
stated, from putting in a defence to another well stated, the latter sec- 
tion was adopted. 

But it is supposed that the defendant's practice is sustained by the 
150th section of the code, which provides that " the defendant may set 
forth by answer, as many defences as he shall have." I do not, how- 
ever, understand that provision as authorizing both a demurrer and an 
answer to the same cause of action. It is to be borne in mind, that the 
section in question, is found in that chapter of the code which treats of 
answers, as distinguished from demurrers. The language of the section 
is satisfied by limiting it to the subject to which the chapter relates. Its 
import would then be, that the defendant may, by his answer, tender 
as many issues of fact, as he has grounds of defence. A defendant can 
only avail himself of a ground of demurrer, by answer, when the ob- 
jection does not appear on the face of the complaint, (Code, § 14.) 
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The defendant's counsel has referred to a decision of the Superior 
Court of New York, as sustaining his practice, {The People ex rel. Fal- 
coner v. Meyer, 2 Code Eep. 49 ; Gilbert v. Davis, ib. 50.) I should have 
great hesitation in differing from the deliberate judgment of that learned 
court. It was chiefly on this account, that I retained this case for fur- 
ther examination. The reporter's note of the case in the Superior Court 
does, indeed, state that " a defendant may both demur and answer to 
the same cause of action. The case itself is very imperfectly reported, 
but enough appears to show that it was correctly decided, without in- 
volving the question under consideration. The action was upon a re- 
cognizance. The defendant, after denying some of the facts alleged, and 
stating new matter by way of defence, reserved to himself the right to 
object that the complaint did not state fects sufficient to constitute a 
cause of action, and also, that the court had not jurisdiction of the sub- 
ject. The defendant also reserved to himself the right to object that no 
breach of the recognizance was alleged in the complaint, and that it did 
not state how, in what manner, or to what extent, damages had been 
sustained by any such breach. This was but another mode of stating the 
first ground of objection, that the complaint did not state facta sufficient 
to constitute a cause of action. There was, in feet, no demurrer, or ap- 
parent intention to demur. The defendant sought to do for himself 
what the Legislature had already done better for him, by the 148th sec- 
tion of the code, which allows the objection to the jurisdiction of the 
court, and to the sufficiency of the fects stated to constitute a cause of 
action to be taken upon the trial, though they may not have been taken 
before. It was an idle, but very harmless thing, and the court very 
properly refused to strike out that part of the answer. 

The decision of Chief Justice Marshall, (2 Brock. 15,) referred to upon 
the argument of the motion before the Superior Court, can have no bear- 
ing upon the construction of the provisions of the code already noticed. 
The question there arose under a statute of Virginia, which declares 
that " the plaintiff in replevin, and the defendant in all other actions, 
may plead as many several matters, whether of Jaw, or fact, as he shall 
think necessary for his defence." (1 Rev. Code Virg. 500, § 88.) There 
all distinction between a demurrer, and a plea, or answer, is obviously 
abolished ; all matters of defence, of law, as well as of fact, are to be 
set up by plea. 

I need not refer to the inconvenience which would be the necessary re- 
sult of the adoption of this mode of pleading to the different modes of 
trial, and the different forms of judgment, upon issues of law, and issues 
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of fact Suppose this pleading to stand, and the defendant prevails 
upon his demurrer, what will become of the issue of fact ? Suppose the 
plaintiff prevails upon the demurrer, what kind of judgment shall he 
have ? Many like difficulties will readily occur, all which are obviated 
by requiring the defendant to elect, at the outset, in respect to each 
cause of action, whether he will tender to his adversary an issue of law 
or of feet I have no doubt that this is the true meaning of the code. 
I shall therefore direct that the demurrer be stricken out, unless within 
twenty days after service of a copy of the rule, the defendant elect to 
retain the demurrer. In that case the answer is to be stricken out 
The plaintiff is entitled to the costs of the motion. If the defendant 
does not elect to retain his demurrer, the plaintiff must have twenty 
days after the time for such election expires, to reply to the answer. 



SUPREME COURT. 

William P. Van Rensselaek vs. Jambs Cottrell. , 

Assessors have jurisdiction and may legally assess " aU lands under water" reserved to the 
owner in leases, (Van Rensselaer's Manor,) situated within their respective towns. 

If the owner is a non-resident of the town* and the lands under water are occupied by others, 
(using the water,) the assessment may legally be made against the owner, or it may be 
made against the occupants. There is no statute designating the manner in which lands, 
owned by a non-resident of the town or ward, and occupied by others, shall be assessed. 

Argued Albany General Term, September, 1849, and decided May Gen- 
eral Term, 1850. — Before Justices Parkeb, Watson, Habbis and 
Wright. This was an action of trespass, for taking and selling the 
plaintiff's horse. The defendant was collector of the town of Sandlake, 
in the county of Bensselaer, and justified the taking under a collector's 
warrant, issued in December, 1845. The trial was had before Mr. Jus- 
tice Watson, at the Bensselaer circuit in November, 1847. It appeared 
from the assessment roll annexed to the warrant, and which was produced 
upon the trial, that the plaintiff had been assessed for various tracts and 
parcels of land in the town of Sandlake, and among others about 40 
parcels of land covered with water. The first of these parcels is described 
as follows : land under water extending from the line of Brunswick in 
Sandlake to the Poestenkill school lot, eight acres, valued at $16. The 
second parcel is described as follows : land under water, occupied by 
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Coonrod C. Cooper, and used as a grist and saw mill privilege, two 
acres, valued at $400. These two instances will serve agjfexamples of 
all the rest. They Were all described in one or the otheij^f these forma 
The plaintiff paid to the collector all the taxes agsesd^ftpon his lands 
except those under water. Before the seizure, he in&rmed the defend- 
ant that he did not consider himself bound to pfcy these taxes, and 
should contest their validity. The warrant is in the usual form, and 
commands the defendant to collect, from the persons named in the as- 
sessment roll annexed thereto, the several sums mentioned in the last 
column, &c. The plaintiff resided in Greenbush. 

The judge charged the jury that the warrant attached to the assess- 
ment roll was regular and legal on its face, and that being so, it was a 
perfect protection to the defdftdant, who was acting under it, when he 
took the plaintiff's property, and that he was not bound to look beyond 
it ; that the warrant and assessment roll were not necessarily connected ; 
that, as to the defendant, the warrant and roll were to be considered 
and treated as distinct instruments, having no dependence upon each 
other, farther than to ascertain the amount of the tax and the names of 
the persons assessed; that the warrant, if valid, controlled and protect- 
ed Mm even if the roll was irregular, or the assessment erroneously 
made. The counsel for the plaintiff excepted to the charge and in- 
struction of the judge, and requested him to charge the jury that the 
assessments were illegal and void ; that the warrant and assessment roll 
were necessarily connected, and that not only the warrant but the as- 
sessment against the plaintiff must be legal and valid on their face to 
protect him. The judge refused so to charge, and the counsel for the 
plaintiff excepted. The jury rendered a verdict for the defendant. A 
motion is made for a new trial upon a bill of exceptions. 

D. Buel, Jr. for plaintiff. 
D. L. Seymour, for defendant 

By the Court, Harris, Justice. — I think the only facts necessary to 
the jurisdiction of the assessors are, in reference to real estate, that it 
be situated in the town or ward, and in reference to personal property, 
that the owner be an inhabitant of the town or ward. If the asses- 
sors should assume to assess lands lying in another town or ward, or to 
assess an inhabitant of another town for personal property, though it 
might be situated in their town, the act of the assessors would unques- 
tionably be void for want of jurisdiction. In this case, the lands as- 
sessed were situated within the town of Sandlake. The assessors, there- 
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fore, tad jurisdiction of the subject-matter. In making the assessment* 
they performed a judicial act, in a matter within the limit of their au- 
thority. However much they may have erred in the performance of 
their duty, yet having jurisdiction of the subject-matter, their error may 
be corrected in the court of review, but cannot render their proceedings 
void. (Bloom v. Burdick, 1 Hill, 130 ; Weaver v. Devendorf, 8 Denio, 
117; Van Rensselaer v. Wiibeck, (decided at the present term;) Van 
Rensselaer v. Hand, MS. (meaning ^manuscript') opinion of Mr. Justice 
Wright, decided May term, 1849.) When the assessment roll is de- 
livered to the supervisors, though uncorrected errors may appear upon 
its face, they are not authorized on that aceount to reject or disregard 
it, but it is- the duty of the supervisors, notwithstanding such errors, to 
proceed to annex the tax list and issue ther warrant for its collection. 
It is equally the duty of the collector to execute the warrant. Both 
will be protected in the discharge of this duty. 

In the grants of land in the manor of Bensselaerwyck, among other 
reservations, the original proprietor, as is well known, reserved to him- 
self " all lands under water." These lands the assessors have, in the case 
before us, sought to subject to taxation. Whether they acted judi- 
ciously in doing so, is not a question involved in this decision. It is 
enough to justify the defendant, if we find that they did not transcend 
their jurisdiction. 

The principal ground upon which the validity of the assessment is in 
this instance sought to be impeached is, that it appears upon the &ce 
of the assessment itself, that some of the lands assessed were in fact oc- 
cupied by other persons. I am inclined to think that this objection is 
not well taken in point of fact. The assessments are of " lands under 
water^ In a majority of instances,, the location of such land is merely 
given, but in other instances it is described as land under water, occupied 
by some other person, whose name is given, for a saw mill or grist mill, 
or some other kind of machinery. I think it quite obvious that it was 
the intention of the assessors to distinguish between the land under 
water and the water itself, and when they speak of land undeT water oc- 
cupied or used (as it is sometimes expressed in the assessment roll,) as a 
a mill privilege, it is merely intended to refer to the occupation or use 
of the water, as a mode of describing the land. It is to be kept in mind 
that the propriety of assessing a mill to its occupant and the land flow- 
ed by the dam of the mill to another person, as its owner, is not in 
question. The sole inquiry is, whether the assessors exceeded their ju- 
risdiction. 

But let it be assumed that the fair import of the terms used in the as- 
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cessment is, that the thing assessed, the land under water, was occupied 
by the person named. In what respect, even then, have the assessors 
failed to comply with the requisitions of the statute ? The first section 
of the act (1 R. S. 889,) declares that the owner of lands when he 
occupies them himself, or in case they are wholly unoccupied, shall be 
assessed for them, if he resides in the same town or ward. The second 
section provides for a case where the owner resides in the same town or 
ward in which the lands are situated, but the lands are occupied by 
another person. In that case, the assessors are not bound to ascertain 
who is the real owner. If they know who is the owner he may be as- 
sessed for the lands ; or they may assess the occupant as the owner. The 
third section declares that unoccupied lands, not owned by a person re- 
siding in the ward or town where the same are situated, shall be assessed 
in the manner subsequently provided in the same act. These subsequent 
provisions contain minute directions for assessing such unoccupied lands. 
They are found in the 12th and 13th sections of the act. The 4th sub- 
division of the 13th section directs the assessors in case a part of the ' 
tract of land, which is to- be assessed by them under the provisions of 
that section, shall be settled and occupied by a resident of the town or 
ward, to except such part from the assessment of the whole tract, and 
assess it as other occupied lands are assessed. In all these provisions it 
will be perceived no directions are given as to the manner of assessing 
occupied lands which are owned by persons who are not residents of the 
town or ward where they are situated, such lands are clearly liable to 
taxation, (1 R. S. 887 § 1,) and as the Legislature have omitted to pre- 
scribe the manner in which the assessment of such lands shall be made, 
I can see nothing irregular or improper in the mode of assessment adopted 
in this case. The assessors having no statutory guide, have seen fit to 
specify both the owner and the occupant. Either, I think, would have 
been a sufficient compliance with the law. They might have regarded 
the occupant as owner, and assessed the lands as owned by a resident of 
the town ; or they might, without noticing the occupant, have assessed 
them as lands of a non-resident owner. That they have specified who 
are the occupants, as well as the name of the owner, certainly cannot 
vitiate the assessment. By the 5th section of the title relating to the 
collection of taxes (1 R. S. 398,) it is provided that if any person shall 
neglect or refuse to pay any tax which shall be assessed in any ward or 
town upon any estate of such person, situated out of the ward or town in 
which he shall reside, and within the county, the collector may levy and 
collect such tax of the goods and chattels of the person assessed in any 
ward or town, within the county in which he shall reside. Here, then 
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we have the express authority of the collector. A tax had been 
and, as we have seen, regularly assessed upon the lands of the plaintiff) 
situated in Sandlake. The plaintiff was a resident of Greenbush, another 
town within the county. The plaintiff had neglected or refused to pay 
the tax. These facts were sufficient to justify the collector in levying 
and collecting the tax of the plaintiff's goods and chattels. 

The only objection taken to the form of the assessment is that, in some 
instances, the lands are not sufficiently described. Whether they are or 
not, I am unable to say ; but if it were conceded that the description of 
some of the lands was imperfect, it is a matter with which the plaintiff 
has nothing to do. The only object of a minute description of the lands 
is to secure the collection of the tax by recourse to the land in case it 
should not otherwise be collected. If this should fail through defective- 
ness of the description, it might enure te the advantage of the owner, 
but could not work his injury. 

The judge at the circuit held that the warrant alone was a sufficient 
protection to the defendant. In this I think he was right ; but concede 
that he was wrong in holding that the warrant and assessment roll were 
to be considered as distinct instruments, having no dependence on 
each other further than to ascertain the amount of the tax and the names 
of the persons assessed. This would not entitle the plaintiff to a new 
trial There was no question of feet to^be decided. The charge, 
taking it most unfavorably to the plaintiff) amounted to nothing 
more than directing a verdict for the defendant, and to this he was 
entitled. The assessment roll, as well as the warrant, were legaL 
Whether, therefore, they are to be considered, as together constituting 
the process, under which the defendant acted, or whether the warrant 
alone constituted such process, is wholly immaterial. In either case 
the process was valid, and the defence was sustained. 

The motion for a new trial must, therefore, be denied. 
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SUPREME COURT. 

William P. Van Rensselaer vs. Abram Whttbbck and Nicholas 

Sharp. 

In an action of trespass against a tax collector and supervisor for taking property of plain- 
tiff, by the collector, to satisfy the amount of tax directed to be collected; and verdict for 
defendants. It was insisted by the plaintiff on motion for a new trial, that the assessment 
roll was illegal and void, and therefore the warrant conferred no authority on the collector. 
1st Because the plaintiff was a non-resident of the town, which was well known to the 
assessors. 2. Because the assessment of the plaintiff's land in the assessment roll was 
designated in a separate list, between the resident and non-resident lists, and was not 
sufficiently described, and therefore not in conformity to the statute in relation to assess- 
ment of non-resident lands. 3d. Because the assessors disregarded the affidavit (see the 
copy in the case) made by plaintiff for the purpose of reducing the assessment of his ground 
rents; and 4th. Because the certificate of the assessors, attached to the assessment roll, 
was not, either in form or substance, such a certificate as the statute required. (See copy 
in the case.) 

Held, that the essential thing to be done by assessors is to determine who are to be taxed 
and what property is taxable. This is a matter within their jurisdiction. In making the 
determination they act judicially, and though they may proceed irregularly, yet, having 
jurisdiction of the subject matter, their unreversed decisions cannot be questioned col- 
laterally. (See 6 Hill, 646.) 

Also held, that the power of review of assessment rolls, vested in boards of supervisors, is 
limited. They can only change and equalize the valuation, and make any alteration in 
the description of the lands of non-residents ; any other errors of the assessors they cannot 
notice. 

As to the particular objections of plaintiff held, 1st, that the entire want of a certificate, 
much less the omission of the assessors to adopt the form prescribed in the statute oould 
not invalidate a tax charged by the board of supervisors upon the persons and property 
specified in the assessment roll, if the assessment roll itself were in all respects conformable 
to law. It was but the evidence of what the assessors had done. 

2d. The plaintiff's lands were designated in the assessment roll, "in a part thereof separate 
from the other assessments," and this was all the statute required in that respect, and the 
description therein given was sufficient for a non-resident But, conclusively, a failure to 
comply with either of these directions of the statute, would be but an irregularity in a 
mere matter of form, in no way affecting the rights of anybody, and therefore would not 
vitiate the assessment (See 21 Pick 64; 1 Hill, 130.) 

3d. That the plaintiff by his affidavit to reduce the amount of the tax (provided it was clear 
that in the assessment of ground rents, it applied as in other cases of personal property, 
under the statute,) had not brought himself in any respect within the requirements of the 
statute. It was not entirely clear what it was intended the affidavit should express. The 
assessors were clearly right in disregarding it Motion for new trial denied. 

Argued Albany General Term September 1849, and decided Albany May 
General Term, 1850. — Before Justices Parker, Habris, "Watson and 
Wright. This was an action of trespass for taking and disposing 
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of personal property. It was tried at the Rensselaer circuit, February, 
1849, before Mr. Justice Harris. It appeared upon the trial that the 
defendant, Sharp, was collector of the town of Greenbush, and had taken 
the property in question to satisfy a tax against the plaintiff. The de- 
fendant Witbeck, was supervisor of the same town, and, a ssuch super- 
visor, had signed the collector's warrant. The defendants, to justify the 
taking, gave in evidence the assessment roll of the town of Greenbush, 
for the year 1847, and the warrant, issued by the board of supervisors of 
the county, to the collector of Greenbush, for the collection of taxes 
mentioned in the roll. To the warrant was annexed a copy of the as- 
sessment roll. By the terms of the warrant the collector was required 
to collect * c from the several persons named in the assessment roll, annexed 
thereto, the several sums mentioned in the last column in each page 
thereof opposite their respective names." The assessment roll contains 
first, the names of the taxable inhabitants residing in the town, arranged 
in alphabetical order, giving in columns opposite such persons' names 
the quantity and value of their real estate, the total amount of their real 
and personal estate, and the amount of tax assessed. In another part of 
the roll is inserted the assessment of the lands of non-residents, stating 
their names in alphabetical order, and giving in columns opposite each 
person's name, the quantity and value of his real estate, the total amount 
of his real estate, and the amount of tax assessed. Between these two 
classes of assessments are those against the plaintiff. They are as follows : 

Van Eensselaer, W. P., or occupant of Mansion House, 608 acres, value 



\ 


$17,000, tax, 


$78.10 


Farm, McAuley, occupant, 208 acres, value 


4,000, " 


17.20 


House and office, 


2,000, " 


8.60 


Storehouse, 


150, " 


66 


House and lot, Dearstyne, occupant, 


150, " 


66 


Dock, 


500, " 


2.15 



$23,800, $102.37 

Amount of rents reserved in leases chargeable upon lands within the 

town of Greenbush, assessed according to an act passed May 13, 1846 : 

Yan BQjttsselaer, W. P., bushels wheat, 1928,10 lbs. 20,657 

*7"; • Services and wood, 149,50 2,136 

' * • " : "* Fowls, 33,60 480 

' r ,. -; Cash, 217,50 2,300 

" . . ../' 25,571 

Opposite which js carried out the tax assessed, amounting to $109.96. 
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Annexed to the assessment roll is a certificate signed by the assessors, 
as follows : 

" We do severally certify that we have set down in the foregoing as- 
sessment roll, all the real estate situated in the town of Greenbush, ac- 
cording to our best information, and that we have estimated the value 
of the said real estate at the sums which a majority of the assessors have 
decided to be proper, and that the assessment roll contains a true state- 
ment of the aggregate amount of the taxable personal estate of each and 
every person named in said roll, over and above the amount of debts 
due from such persons respectively, and excluding such stock as is other- 
wise taxable, according to the usual way of assessing. Greenbush, Au- 
gust 30th, 1847. 

Martin De Freest, 
Benjanin G. Dennison, 
George C. Barringer, 

Assessors. 11 

The plaintiff proved that in the Ml of 1846, he removed from Green- 
bush, where he had previously resided, to the city of New York, and 
had not since been a resident of Greenbush ; that in August, 1847, his 
agent had appeared before the assessors, and stated to them in the pre- 
sence and hearing of the defendant Witbeck, that the plaintiff was not 
a resident of Greenbush, and presented to the assessors an affidavit in 
the words following : 

" Rensselaer county, ss. : William P. Van Rensselaer, of the city and 
county of New York, being duly sworn, says that the value of the an- 
nual rents, owned by him, liable to taxation, in the town of Greenbush 
in said county, by the act intituled " an act to equalize taxation," passed 
the 13th day of May, 1846, will not exceed the sum of eleven thousand 
two hundred and eighty-eight dollars, after there shall be deducted from 
the same the just and true proportion of all his just debts that will re- 
main unpaid, after all the personal property owned by him, except that 
invested in the stock of incorporated companies, liable to taxation un- 
der the 12th chapter of the first part of the Revised Statutes, shall be 
applied to the payment of all his just debts ; said proportion so deduct- 
ed, being the amount of said debts, which, if all his debts, exc ept t hose 
to be paid, as before mentioned, by his personal property 
ed from all his rents, would by such deductions be t« 
amount of his rents in said town. 

Wm. P. V. 
Sworn before me this 14th day of August, 1847. 

Marti 
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The counsel for the plaintiff insisted that the assessment roll was ille- 
gal and void, and, therefore, that the warrant conferred no authority on 
the collector to take the plaintiff's property. 

The grounds upon which it was insisted that the assessment roll was 
illegal and void, were : 1st, because the plaintiff was a non-resident of 
the town, which fact was known to the assessors and the defendants ; 
and 2d, that the assessment of the plaintiff's lands, in the manner spe- 
cified in the assessment roll, was void as an assessment of lands of a 
non-resident, because it was not made in conformity to the provisions 
and directions of the statute, respecting the assessment of non-resident 
lands. 3d. That the assessment of the plaintiff for ground rents, charge- 
able on lands in Greenbush, was illegal and void, because the assessors 
disregarded the affidavit made by the plaintiff and presented to the as- 
sessors, and refused to reduce the amount, at which said ground rents 
were assessed by them, in conformity with the affidavit ; and 4th, that 
the certificate of the assessors attached to the assessment roll was not 
either in form or substance, such a certificate as is required by the 26th 
section of title 2, chapter 13 of the first part of the Revised Statutes, 
and was illegal and void on its face, and the warrant was no justifica- 
tion to the defendants for want of such a certificate as is required by the 
statute. 

The judge decided that the warrant and assessment roll, and assessors 
certificate, in connexion with the evidence, were sufficient to protect the 
defendant from liability to the plaintiff in this action, and that the plain- 
tiff was not entitled to recover, and therefore, directed a non-suit to be 
entered. The plaintiff's counsel excepted to the decision and direction, 
and moved for a new trial upon a bill of exceptions. 

D. Bubl, Jr., for plaintiff. 
D. L. Seymour, for defendants. 

By the Court, Harris, Justice. — The first duty of assessors is, by dili- 
gent inquiry to ascertain who are the taxable inhabitants, and \\that is 
the taxable property, within their respective towns or wards. Having 
done this they are next to proceed to make, in a prescribed manner, an 
assessment roll. It is to contain four separate columns, in the first of 
which is to be inserted the names of all the taxable inhabitants ; in the 
second, the quantity of land taxable to each inhabitant ; in the third, the 
JuU valve of such land, and in the fourth the full value of all the taxable 
personal property. In another part of the same assessment roll, separate 
from the other assessments, they are to designate, in a particular manner, 
the lands of non-residents. The first direction is, that the land to be as- 
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sessed shall be designated by its name, if it be known by one. The rule 
of valuation is also prescribed When the assessment-roll is completed, 
it is to be submitted to the examination of the inhabitants of the town 
or ward for twenty days, at the expiration of which time the assessors 
are required to meet to review the assessment upon the application of 
any person conceiving himself aggrieved. The assessors are then to 
sign the roll and attach thereto a certificate, the form of which is pre- 
scribed, and to deliver the roll, thus certified, to the supervisor. The 
essential thing to be done by the assessors is to determine who are to be 
taxed and what property is taxable. This is a matter within their juris- 
diction. In making the determination they act judicially, and though 
they may proceed irregularly, yet, having jurisdiction of the subject- 
matter, their unreversed decisions cannot be questioned collaterally. If, 
for example, some other rule of valuation than that prescribed by the 
statute should be adopted, or if the assessors should refuse to value the 
estate of any person liable to taxation, at the sum specified in the affidavit 
of such person, it might, perhaps, furnish ground for reversing the pro- 
ceedings, but it would not be ground for holding the assessment void 
upon a collateral question. {Marchant v. LangvxyrUiy^ 6 Hill, 646.) 

There are other provisions of the statute prescribing the duties of as- 
sessors which are obviously directory in their character. Of this descrip- 
tion is the requirement in the 8th section t&at the assessors shall ascertain 
between the first days of May and July, who, and what property is tax- 
able, and the 19th section requiring the assessors to complete their rolls 
on or before the first day of September ; and the 27th section which 
requires the certified roll to be delivered to the supervisor of the town 
on or before the first day of October. These duties^ though required, 
are not " of the essence of the thing to be done," and therefore are not 
essential to the validity of the assessment. So too, I think, the certifi- 
cate required by the 26th section of the statute is to be regarded If 
the assessors have performed their duty in making the assessment-roll, 
as they* may be presumed to have done, the certificate amounts to 
nothing more than a solemn declaration on their part, that they have 
performed such duty. It forms no part of their adjudication, upon 
which the action of the board of supervisory is to be taken. It is but 
the evidence of what the assessors have done, and therefore it seems to 
me would not, even in a direct proceeding, bringing in question the 
validity of the assessment, be the subject of review. At any rate the 
entire want of such certificate, much less the omission of the assessors 
to adopt the form prescribed in the statute, could not invalidate a tax 

Vol. IV. 49 
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charged by the board of supervisors upon the persons and property- 
specified in the assessment roll if the assessment itself were in all re- 
spects conformable to law. 

The board of supervisors are required to examine the anesment rolls 
returned to them, for the single purpose of ascertaining whether the 
valuations of real estate in one town or ward, bear a just relation to 
those in the other towns or wards in the county, and if they do not, the 
board is authorized to change such valuation so as to produce such rela- 
tion. It is also authorized to make any alteration in the description of 
the lands of non-residents, necessary to make such descriptions conform- 
able to law. To these objects, the power of Teview, vested in the board 
of supervisors, is limited ; any other errors committed by the assessors 
in the discharge of their duty, it is not within the province of the board 
of supervisors to notice. The assessment-rolls being returned to them, 
containing the names of the persons to be taxed, and the taxable pro- 
perty, and the assessors' valuation of such property, it is the duty of the 
supervisors, after having examined and corrected the valuations and the 
descriptions of the lands of non-residents, to proceed to annex the tax 
list. No mere irregularity in the proceedings of the assessors would 
justify the supervisors in omitting the discharge of this duty. That the 
assessors in this case were guilty of a gross departure from a duty plain- 
ly defined by the statute, is otvious ; and yet it is a matter within the 
knowledge of every one at all acquainted with the manner in which the 
duty of assessors is discharged, that the certificate which the assessors, 
in this instance, annexed to the assessment-roll, prepared by them, was 
the only certificate, which, as men of truth, they could subscribe. The 
law requires assessors to estimate all property, liable to taxation, at its 
Ml value, as they would appraise the same in the payment of a just 
debt due from a solvent debtor. With this requirement of the statute 
before them, and acting under the obligation of their official oath, it is 
the uniform practice of assessors to estimate all real estate at a valuation 
greatly below its real value. There probably is not to be found a sin- 
gle instance in the state in which assessors have estimated the value of 
real estate according to the standard prescribed by the statute. The 
whole assessed value of the real estate, liable to taxation throughout the 
state, is probably less than half its real value. The real difference be- 
tween the certificate before us, and that usually annexed to assessment 
rolls, is, that in this case, the assessors have, in fact, stated the truth, 
while others, in following the form prescribed by the statute, have cer- 
tified to what tney must have known to be untrue. 

It is also insisted that the assessment of the plaintiff's lands in Green- 
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bush was illegal and void, because they were assessed as the lands of a 
resident of the town, and not in conformity with the provisions of the 
statute relating to the assessment of the lands of non-residents. I am 
unable to perceive that this objection is founded in fact It appears 
that the lands of the plaintiff are entered in the assessment-roll by them 
selves, upon a page standing between the assessment of the taxable in- 
habitants of the town, and the assessment of the lands of non-residents. 
The plaintiff's lands are designated in the assessment-roll, " in a part 
thereof separate from the other assessments," and this is all that the 
statute requires in this respect. I think, too, there is a substantial com- 
pliance with the statute in relation to description ; as I understand the 
direction of the statute, it is enough, where the land of a non-resident 
is known by a name, to enter it in the assessment-roll by such name, 
and then to set down in two other columns the quantity and valuation 
of the land assessed. This was done in respect to each parcel of the 
plaintiff's land. But a conclusive answer to the objection is, that these 
directions are given with a view to the convenience of the officers en- 
gaged in the collection of taxes, and with reference to the probability 
that a sale of the lands may be necessary. To the owner it is a matter 
of indifference whether his lands are assessed as the lands of a resident 
or a non-resident, or whether they are described in the particular man- 
ner specified or not His rights are not affected by the observance or 
the non-observance of these regulations of the statute. In either case, 
the amount of the tax with which he is chargeable is the same ; a fail- 
ure to comply with either of these directions of the statute would be 
but an irregularity in a mere matter of form, in no way affecting the 
rights of anybody, and therefore would not vitiate the assessment. 

The distinction between such irregularities as affect the validity of an 
assessment and those which do not, is considered in the case of Torrey v. 
Milbury, (21 Pick. 64.) That was an action by a tax payer to recover 
back money paid upon a warrant of distress for a tax, upon the ground 
that the tax was illegally and irregularly assessed. The statute of 
Massachusetts requires the assessors, in making out their list, to set down 
in distinct columns " the true value of real estate" and " the reduced 
value of real estate." In the case before the court, the assessors had 
omitted to comply with the requirement, and had inserted in their list but 
one column, which was headed u value." The question was, whether this 
inegularity rendered the assessment void, so that each person taxed 
might take advantage of it and recover back the money he had paid. It 
was held that a compliance with the requirement of the statute in re* 
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spect to distinct columns for the true and reduced value of the lands 
assessed, was not a condition precedent to the validity of the tax, but 
was to be regarded as merely directory. Shaw, Ch. J. in delivering 
the opinion of the court, says, " in considering the various statutes re- 
gulating the assessment of taxes, and the measures preliminary thereto, 
it is not always easy to distinguish which are conditions precedent to 
the legality and validity of the tax, and which are directory merely, 
and do not constitute conditions. One rule is plain and very well set- 
tled, that all those measures, which are intended for the security of the 
citizen, for securing an equality of taxation, and to enable every one to 
know, with reasonable certainty, for what polls, and for what real and 
personal estate he is taxed, and for what all those who are liable with 
him are taxed, are conditions precedent, and if they are not observed 
he is not legally taxed, and he may resist it in any of the modes au- 
thorized by law for contesting the validity of the tax. But many regu- 
lations are made by statute, designed for the information of assessors 
and officers, and intended to promote method, system and uniformity 
in the modes of proceeding, the compliance or non-compliance with 
which does, in no respect, affect the rights of tax-paying citizens. 
These may be considered directory ; officers may be liable to legal an- 
imadversion, perhaps to punishment, for not observing them. But yet 
their observance is not a condition precedent to the validity of the tax." 

In Bloom v. Burdick, (1 Hill, 130,) the same distinction is well stated ; 
a surrogate had granted administration upon an estate without taking 
a proper bond ; the statute required that officer, upon granting admin* 
istration, to take sufficient bonds, Ac. and with two or more competent 
sureties ; he had taken a bond with but one surety. Bronson, J. : " the 
duty of the surrogate is plain ; but the omission to take two or more 
sureties is not a matter which goes to the foundation of the proceeding 
so as to render the letters of administration void ; only two things were 
essential to the jurisdiction of the surrogate in granting the administra- 
tion, to- wit, the death of the intestate, and the fact that at or immedi- 
ately previous to his death, he was an inhabitant of the same county 
with the surrogate. If those facts existed, the surrogate had authority 
to act, and the omission to take a proper bond was an error to be cor* 
rected on appeal, and not a defect of jurisdiction which would render 
the whole proceeding void. (See also Weaver v. Devendorf, 8 Denio, 
117 ; WHUams v. Holden, 4 Wend. 223 ; Van Rensselaer v. Cbttrell, ante, 
page 376.) 

The only other ground upon which it is contended that the assessment 
is illegal is, that the assessors disregarded the plaintiff's. affidavit and 



PRACTICE RBPORT& 889 

refused to reduce the amount at which his ground rents were assessed. 
By the 15th section of the statute relating to the assessment of taxes, it 
is provided that any person whose personal estate is liable to taxation, 
may make an affidavit that the value of his personal estate, after de- 
ducting his just debts, &c., does not exceed a certain sum, and in such 
case it is made the duty of the assessors to value such personal estate 
at the sum specified. Whether this provision can be made applicable 
to the assessment of rents, under the act of 1846, 1 do not propose now 
to consider. If it be assumed that it is thus applicable, the slightest 
reference to the plaintiff's affidavit will be sufficient to show that he has 
in no respect brought himself within that provision, so as to require the 
assessors to reduce the amount of his assessment. It is not entirely 
clear what it was intended the affidavit should express ; but if I have 
been able to understand its import, it is, that after applying all the per- 
sonal estate of the plaintiff, except his rents, to the payment of his debts, 
a large amount would remain unpaid ; and if his rents in Greenbush 
should be charged with the same proportion of such unpaid balance of 
debts, as his rents in other towns, it would reduce the value of such 
rents to the amount specified in the affidavit. It cannot be necessary 
to do more than refer to the complicated terms of the affidavit to make 
it apparent that it is in no respect conformable to the provisions of the 
section of the statute under which it is sought to give it effect. The 
assessors were, therefore, clearly right in disregarding it 

Having come to the conclusion that none of the objections to the va- 
lidity of the assessment roll are well founded, it becomes unnecessary 
to consider the other questions discussed upon the argument. The as- 
sessment being valid, the supervisors were bound to issue their warrant 
to the collector, and for what he has done, that warrant was a full jus* 
tification. The nonsuit was therefore properly granted, and tne motion 
for a new trial must be denied. 
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SUPREME COURT. 
William P. Van Rensselaer vs. Benjamin G. Dennison. 

There are, among others, contained in the Van Rensselaer leases, (Van Rensselaer's Manor,) 
covenants as follows: (after covenanting to pay the rent, &c.,) "and will also well and 
truly discharge and pay all taxes, charges and assessments, ordinary and extraordinary, 
taxed, charged or assessed, and which may hereafter be taxed, charged or assessed to or 
upon the said hereby granted premises, or upon any part or parcel thereof! or upon the 
said Stephen Van Rensselaer, his heirs, executors, administrators or assigns, by any act of 
the Legislature or by county rates or otherwise howsoever, for and t» respect of the said 
premises, or any part thereof and indemnify the said Stephen Van Rensselaer, his heirs, 
executors, administrators and assigns, of, from and against, any damages, costs and charges 
which he or they or any of them may sustain or be put to, by reason of any neglect in the 
due and punctual discharge and payment of the said taxes, charges and assessments. 

Under this covenant, it was claimed that the lessee (or his assigns) was liable over to pay the 
tax on the rents reserved in the lease, which the landlord, the legal representative of the 
lessor, had been compelled to pay under an act of the Legislature of this state, passed May 
13th, 1846, entitled " an act to equalize taxation." 

Eela\ 1st That the tax paid by the landlord was on property, declared by the act of 1846 to 
be, for the purpose of taxation, personal estate. It was a tax on rents issuing out of the 
granted premises, but in no sense a tax on the "granted premises." 

2. That it was not a tax "for and in respect of the said premises" because it was on rents 
that issued out of said premises. The landlord was not taxed for and in respect of said 
premises, but for and in respect of the rents reserved thereon. The tax was laid without 
reference the farm, and in no sense " in respect to the premises" or their value. It was 
the income of the person which was taxed, at a uniform value prescribed by the statute. 

(Lessee or his representatives, not liable to pay the tax.) 

Albany General Term, Feb m 1850. — Before Justices Parker, Harris 
and Wright. This was an action of covenant tried before Mr. Justice 
Parker, at the Rensselaer circuit in April, 1848. The suit was brought to 
recover arrears of rent due on a perpetual lease executed on the 4th day of 
November, 1789, by Stephen Van Rensselaer, deceased, to Jacob Van Ive- 
ren and Gysbert Van I veren. The defendant became the owner of the lease 
by assignment on 1st January, 1836, and the plaintiff succeeded to the 
interest of Stephen Van Rensselaer, by devise, on the 26th day of January, 
1839. It was shown that the amount of rent and interest thereon, which 
had accrued in the lease since 1st January, 1840, was $136.49. The 
plaintiff also claimed to recover ($1.01) the amount of a tax on the rents 
reserved in said lease, which he had been compelled to pay under an act 
of the Legislature of this state, passed May 13, 1846, entitled "an act to 
equalize taxation." The farm was in the town of Greenbush in said 
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county of Rensselaer. The following, among other covenants, were con- 
tained in the lease : " And the said praties of the second part for them- 
% selves, their heirs, executors, administrators and assigns, do covenant, 
grant and agree, to and with the said Stephen Van Rensselaer, his heirs 
and assigns, that they, the said parties of the second part, their heirs, 
executors, administrators or assigns, will from time to time well and 
truly pay, or cause to be paid, unto the said Stephen Van Rensselaer, his 
heirs and assigns, the yearly rent above reserved, at the days and times 
and in the manner aforesaid ; and will also well and truly discharge and 
pay all the taxes, charges and assessments, ordinary and extraordinary, 
taxed, charged or assessed, and which may hereafter be taxed, charged 
or assessed to or upon the said hereby granted premises, or upon any 
part or parcel thereof, or upon the said Stephen Van Rensselaer, his 
heirs, executors, administrators or assigns, by any act of the Legislature 
or by county rates or otherwise howsoever, for and in respect of the said 
premises or any part thereof, and indemnify the said Stephen Van Rens- 
selaer, his heirs, executors, administrators and assigns, of, from and 
against any damages, costs and charges which he or they or any of them 
may sustain or be put to, by reason of any neglect in the due and punctual 
discharge and payment of the said taxes, charges and assessments." 

The court directed a verdict for the plaintiff for the amount of rent 
and interest due in said lease, and for $1.01, the amount claimed by the 
said plaintiff for the tax paid by him, said verdict to be taken subject 
to the opinion of the Supreme Court 

D. Buel, Jr., for plaintiff. 
D. L. Seymour,^ defendant 

By the Court, Parker, Justice. — The lessees covenanted for them- 
selves, their heirs, executors, administrators or assigns, to pay all taxes 
that might be thereafter taxed, charged or assessed, to or upon the said 
thereby granted premises, or upon the said lessor, his heirs, &c., by any 
act of the Legislature, &c., for and in respect of the said premises. Un- 
der this covenant the plaintiff claims the defendant is liable to pay the 
tax in question. Though the amount is small, the question is impor- 
tant, inasmuch as it may be raised on a great number of other leases, 
containing like covenants. It demands, therefore, a deliberate exami- 
nation. 

The sum paid by the plaintiff cannot be recovered from the defend- 
ant, unless it was paid for a tax charged or assessed upon the premises 
granted by said lease ; or upon the plaintiff for and in respect of the said 
premises. 
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The tax in question was assessed upon the plaintiff, for his rents re- 
served in the above mentioned lease, Tinder the act entitled " an act to 
equalize taxation," passed May 13, 1846. The first section of that act 
makes it the duty of the assessors of each town or ward, to ascertain the 
amount of rents reserved in any leases in fee, for one or more lives, or 
for a term of years exceeding twenty-one years, and chargeable upon 
lands within such town or ward, and premises as follows : " which rents 
shall be assessed to the person or persons entitled to receive the same, 
as personal estate, which is hereby declared to be, for the purpose of 
taxation, under this act, &c. 

The tax then paid by the plaintiff, was upon the rents reserved in the 
lease. Were such rents any part of the " granted premises ?" The plain- 
tiff 's counsel contends that they are ; that the rents were granted to the 
lessor, as well as the lands to the lessee ; and that both are included in 
the words " granted premises." But I cannot agree with him in such a 
construction. The rents were not granted to the lessor ; they were re- 
served by the lessor when he granted the land to the lessees. The word 
"premises," is used here as in other instruments, to express briefly the 
property conveyed ; and that it is so used here is evident, from an ex- 
amination of its meaning wherever it occurs in other parts of the lease : 
as for example, the lessor reserves all creeks, streams and runs of water 
" in and upon the said premises " and the right of erecting mills upon 
any part of the said " hereby granted premises ;" and the right " of way 
and passage to, from, in and out of the said hereby granted premises :" 
and, again, the lessee covenants that in case he shall be disposed to sell 
the said " hereby granted premises," he shall make an offer in writing 
to the lessor, &c., of said " premises." These are but a few of the many 
instances in which the word " premises," is used in the lease as meaning 
the farm conveyed by the lease. It seems to me plain, that it is not and 
could not well be used in any other sense in any part of the lease. Now 
the tax paid by the plaintiff, was on property declared by the act of 
1846, to be, for the purpose of taxation, personal estate. It was a tax 
on rents issuing out of the granted premises, but in no sense, I think, a 
tax on the " granted premises." 

It is very much like the case of Robinson v. The County of Allegany, 
(7 Barr, R 161.) That was a lease in fee reserving rent, and the lessee 
covenanted forever thereafter to pay and discharge all public taxes, of 
whatever kind or denomination, that might be assessed upon the pre- 
mises thereby demised, without any deduction for the yearly rent A 
tax was assessed upon the ground rents reserved. The court held the 
landlord bound to pay the taxes, and that he had no remedy against 
the tenant. 
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Bat, it is claimed, that if this was not a tax upon the " granted pre- 
mises," the claim of the plaintiff is sustainable under the next clause of 
the covenant, by which the defendant is bound to pay all taxes assessed 
upon the plaintiff, " for and in respeot of said premises." Was this a tax 
" for said premises," and also " in respect of said premises ?" It must be 
both to be within the covenant. I think it was neither. It was not a 
tax "for said premises ;" that W9uld mean the same as a tax " on said 
premises," and I do not see how it can properly be said to be a tax "in 
respect of" said premises, because it was on rents that issued out of said 
premises. The plaintiff was not taxed for and in respect of said premises, 
but for and in respect of the rents reserved thereon. The value of the 
premises had no influence in regulating the amount of the tax. The rent 
reserved might be a high one on a poor farm, or a low one on a valuable 
farm. The farm was never appraised, nor its value estimated. The tax 
was laid without reference to the farm, and in no sense, " in respect of 
the premises," or their value. It was the income of the person which 
was taxed, at a uniform value, preacribed by the statute. 

Suppose a general income tax should be laid, and the plaintiff in this 
case should be assessed for his whole income ; could he collect a part of 
the tax from the defendant under this covenant, because a portion of his 
income was rent of the defendant's farm ? I think not, nor do I see how 
the cases would differ in principle. In both it would be a tax on the 
income alone. 

It is said, it was evident the intention of the parties when the lease 
was executed, that the covenant should provide for a tax like that in ques- 
tion ; and that unless it is applicable to it, the words used mean nothing. 
The intention of the parties can only be ascertained from the language 
they employed. We are not at liberty to alter one word or letter of the 
contract, because we suppose the parties may have meant something they 
have not said. Nor is the covenant destitute of meaning and value. The 
lessor has carefully provided against contingencies that may happen, in 
such language as to protect himself against loss. Suppose the tenant 
should leave the farm unoccupied and neglect to pay the taxes charged 
upon it, and the landlord should pay the tax to save the land from being 
sold for taxes ; I suppose this would be a case within the first clause of 
the covenant where the tenant could be compelled to repay the tax to the 
landlord. Or suppose the Legislature, as they have a perfect right to do, 
provide that the annual tax on the farm may be assessed either upon the 
landlord or the tenant, and it be assessed to and collected from the land- 
lord. This would clearly be a tax assessed upon him " for and in re- 

Vol. IV. 50 
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spect of the premises," and within the same clause of the covenant under 
which he would be able to compel repayment The covenant may there- 
fore be valuable, but it does not reach the tax in question. 

The object of the covenant is apparent. It was to protect the lessor 
against loss by reason of taxes on the farm. The first clause was to 
prevent incumbering the farm with taxes and thus lessening or defeat- 
ing the landlord's security for his rents : the second was to protect the 
landlord against personal liability for the same taxes. And I think the 
meaning of the covenant is, that the tenant shall pay all taxes assessed 
on the farm, and if they are assessed against the landlord, and he pays 
them, he may recover them from the tenant. 

I am satisfied this claim cannot be maintained ; and as to the amount 
of the tax paid by the plaintiff there ought to be a judgment for the 
defendant. 

Judgment for plaintiff for the rent and interest, $136.49, and for the 
defendant to the residue. 



SUPREME COURT. 
John V. L. Overbagh and others vs. John M. Patrie. 

A sixth sale reservation, contained in a lease in fee, is void ; otherwise, in a lease for years 

or for lives. 
Where the payment of such sixth sale is made a condition subsequent, the condition is void 

and the estate stands divested of such condition. 
(This decision applies mprincipls to the quarter sate contained in the Van Rensselaer leases in 

fain the Manor of Renssekterwyck.) 

Albany General Term, February 1850. — Present, Justices Watson, 
Parker and Wright. This was an action of ejectment, tried before 
Mr. Justice Willard, at the Albany circuit, in October 1847. The 
suit was brought to recover a farm lying in Coeymans, in the county 
of Albany, which the plaintiffs claimed in fee. The defendant pleaded 
the general issue. 

The plaintiffs showed a patent from Queen Anne to Andreas Coeymans 
and others, bearing date the sixth day of August, 1714, under which the 
premises in question became the property of Isaac D. Verplanck, who 
devised all his interest in the same to the plaintiffs on the 26th day of 
June, 1828. On the 6th day of June, 1815, an indenture was executed 
by which the farm in question was leased in fee by said Isaac D. Ver- 
planck to Henry Arnold and James H. Arnold, their heirs and assigns 
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forever, in consideration of five shillings and the yearly rents, covenants 
and conditions therein contained. An annual rent of seventeen dollars 
was reserved, after which there was the following provision : 

" And the said party of the first part doth hereby further save and 
reserve unto himself, his heirs and assigns, the one equal sixth part of 
all purchase or consideration moneys or other things in lieu thereof 
arising or that may arise, by or from the selling, demising, assigning, 
or anyhow disposing of the said premises hereby granted, or any part 
thereof, by the said party of the second part, his heirs, executors, ad- 
ministrators and assigns ; and when and as often as the same shall be 
sold, demised, assigned or otherwise disposed of; and the said party of 
the second part for himself, his heirs, executors, administrators or as- 
signs, doth covenant, grant and agree to and with the said party of the 
first part, his heirs and assigns, that he and they will well and truly 
pay or deliver unto the said party of the first part, his heirs or assigns, 
the said equal one-sixth part of the said moneys or other things in lieu 
thereof, arising or which may arise by, from, or out of, every such sale, 
demise, assignment or other disposition aforesaid ; and further, that prior 
to any such sale, demise, assignment or other disposition aforesaid, the 
said party of the second part, his heirs or assigns, shall and will make 
an offer in writing unto the said party of the first part, his heirs or as- 
signs, of the same premises, or such part thereof, and for such estate 
therein as the said party of the second part, his heirs or assigns shall 
intend to dispose of, specifying the same, and the price, value or con- 
sideration which the said party of the second part, his heirs or assigns 
is or are willing to take for the same : and the said party of the first 
part, his heirs or assigns, on his or their part, shall, within twenty-one 
days, pay or deliver such price, value or consideration, after deduct: 
ing the said equal sixth part thereof, and the arrears for rent, if any 
there be, unto the said party of the second part, his heirs or assigns, 
then and in such case the said party of the second part, his heirs or as- 
signs, shall and will, forthwith after such payment or delivery made, 
well and sufficiently convey and assure unto the said party of the first 
part, his heirs or assigns, the said premises, or the part thereof so offered, 
and for such estate therein as shall have been in that behalf specified. 
Provided, always, that if the said party of the first part, his heirs or as- 
signs shall not, within the said twenty-one days, for that purpose limit- 
ed, agree to take and accept the said premises, or the part thereof 
so offered as aforesaid, at such price, value or consideration as afore- 
said, and shall not, within the said twenty-one days, pay or deliver 
such price, value or consideration, after such deduction thereout as afore- 
said, unto the said party of the second part, his heirs or assigns, then it 
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shall be lawful for the said party of the second part, his Heirs or assigns, 
to sell, demise, assign or otherwise dispose of the said premises, or the 
part thereof so offered, unto any person or persons whomsoever. Pro- 
vided, nevertheless, and these presents are on Otis express condition, that 
every sale, demise, assignment or other disposition of the said premises 
hereby granted, or any part thereof, by the said party of the said second 
part, his heirs or assigns, to any person or persons other than to the said 
^y of the first par^ hk heii or assigns, or other than by process or 
Compulsion of law for the consideration of money or other Ihings in lien 
thereof, shall be utterly void and of no effect in law or equity, unless such 
offer thereof shall have been made and not accepted or complied with 
as aforesaid, and unless the said party of the second part, his heirs or as- 
signs, or the person or persons to whom such sale, assignment or other 
disposition shall have been made, shall, within twenty one days there- 
after, well and truly pay or deliver unto the said party of the first part> 
his heirs or assigns, the said equal sixth part of the said price value or con- 
sideration for which the said. premises, or any part thereof as the case 
may be, shall have been offered to the said party of the first part, his 
heirs or assigns, together with all arrears of rent which may be their due. 

" Provided further, and these presents are upon the further condition 
that every sale of said premises, or any part thereof) by process of law 
against the said party of the second part, his heirs, executors, adminis- 
trators or assigns, shall also be void and of no effect, unless the pur- 
chaser or purchasers thereof shall, within twenty-one days after such 
sale, pay unto the said party of the first part, his heirs or assigns, a 
sum of money equal to one-sixth part of the sum for which the said 
premises, or the part thereof so sold, shall be struck off or sold by vir- 
tue of such process, to the purchaser or purchasers. 

Then followed a condition against the erection of any miU, mill dam, 
or any other work or building whatsoever, upon any kill, creek, stream 
or run of water, and a prohibition of waste, also a provision against 
cutting and carrying off, for sale, any wood or timber. 

There was the usual provision for re-entry in case any of the condi- 
tions should not be performed and fulfilled. 

It was proved that James Arnold was formerly in possession of the 
land, and claimed to own it, under the said lease, together with James 
H. Arnold his son, and died in possession nineteen or twenty years be- 
fore the trial. That one Bishop bought from the widow of Arnold and 
her heirs, and went into possession, and the defendant bought from 
Bishop and entered upon the farm. That the defendant claimed to 
hold it by " an everlasting lease." 
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The counsel for plaintiff did not claim a violation of any other condi- 
tion of said lease, except these relating to the sale of said premises by 
the lessees, &c., the giving notice of intention to sell, &c., and reserving 
the one-sixth part of the purchase-money on such sale. 

The defendant's counsel moved for a non-suit on the ground that the 
defendant had held adversely more than twenty -five years. The court 
overruled the motion, and defendant's counsel excepted. 

The counsel for defendant then renewed his motion for a non-suit on 
the following grounds : 

1. That there was no proof of any breach of condition. 

2. That the condition in said lease, for the violation of which the 
plaintiff's claim to recover, manifestly contravenes public policy, and is 
injurious, beyond all doubt, to the interests of the state, and is therefore 
void. 

3. That the said condition is repugnant to the grant of a lease held 
in fee, and is therefore void. 

4. That the condition is in contravention of the terms, or at least of 
the spirit and intention of the statute concerning tenures. It is, in sub- 
stance, a fine for alienation and void at common law and by statute. 

But the justice overruled these objections and denied the motion, and 
directed the jury to find a verdict for the plaintiffs ; to which several de- 
cisions the defendant's counsel excepted. The jury accordingly found 
a verdict for the plaintiffs, and the defendant moved for a new trial. 

A. Taber, for defendant 

S. Stevens, for plaintiffs. 

By the Court, Parker, Justice. — By the indenture in question, Isaac 
D. Verplanck reserved the right to receive, and the lessees promised to 
pay one-sixth part of the purchase money, whenever the premises 
should be sold by the lessees, their heirs or assigns. He also reserved 
a pre-emption right to the property, at a deduction of one-sixth of its 
price or value. The plaintiff claimed at the trial, to recover, on the 
ground that the property had been twice sold without paying over the 
" sixth sale" reserved ; and that in both instances the sales had been 
made without having first offered to sell the farm to the lessor on the 
terms prescribed in the lease. If these were valid conditions, the for- 
feiture was incurred and the plaintiffs had a right to re-enter. 

I think the only question here presented is, whether the sixth sale re- 
servation was valid. The forfeiture of one-sixth of the purchase-money 
was to be incurred whether the sale was made to the lessor or to a third 
person. The lessees could not, therefore, comply with the conditions of 
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the lease by first offering to sell for a reasonable price to the lessor, they 
were required to go further, and to submit to a sale to him for five-sixths 
of the value. If, therefore, the reservation of the sixth sale was invalid, 
it follows that the right of pre-emption on such a condition, was also 
void. 

The question is an important one. Reservations of this description, 
generally known as " quarter sales," "sixth sales," and "tenth sales," 
have been frequently made in perpetual leases in fee. The legal title to 
hundreds of farms now depends upon their validity ; and though it may 
be true that forfeitures for a breach of such conditions have been rarely 
enforced, the question involved is none the less important in principle. 
It is perhaps because the claim to the quarter sale has been generally 
compromised for a small sum, much less than the cost of testing its va- 
lidity, that this question has been so rarely, if ever, brought before the 
courts of this state for examination. 

It is claimed, on the part of the plaintifls, that this question has been 
decided in the late Supreme Court of this state. If so, we are bound by 
such authority, and shall not have occasion to discuss the principle. It is 
important, therefore, that we first ascertain whether it is an open question. 

The case principally relied on by the plaintiffs, is Jackson v. Schutz y 
(18 John. R. 174.) That, like this, was an action of ejectment to recover 
possession for an alleged forfeiture of the conditions of a perpetual lease. 
In addition to the reservation of an annual rent, it was provided that in 
case the party of the second part was minded to sell the farm, he should 
first offer the pre-emption to the party of the first part; and that the 
party of the second part should not sell without leave first obtained from 
the party of the first part, under his hand and seal, and on every such 
sale so obtained, was to pay to the latter a tenth part of the money for 
which said farm should be sold. The lessee assigned the lease and pre- 
mises without any license from the lessors, and without offering the pre- 
emption and refusal to them, or paying them the one-tenth of the price 
of such assignment. A verdict was taken for the plaintiff by consent, 
subject to the opinion of the Supreme Court, which gave judgment for 
the plaintiff. The judges, however, assigned different reasons for their 
respective opinions. Mr. Justice Platt placed his decision upon the 
ground that all the violated conditions were lawful, and held that a re- 
servation of a tenth sale was valid. Chief Justice Spencer said he thought 
the plaintiff was entitled to judgment " on the ground that the condition 
giving the lessor a right of pre-emption, is a lawful condition ; and not 
having been complied with, the forfeiture had been incurred." And he 
added, " that on the other parts of the case it was not necessary, nor did 
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he mean to express any opinion." No doubt has been entertained of the 
correctness of the judgment rendered in that case, because the condition 
giving the right of pre-emption was lawful. It was not necessary that the 
court should go further and express an opinion upon the validity of the 
other conditions, nor did they do so. I think it clear, therefore, that the 
reasons assigned by Mr. Justice Plait, was his own opinion only, and 
not the opinion of the court. 

This case last cited, is the only one I have found in the reports of this 
state, where any judge has discussed, or expressed an opinion upon, the 
validity of such reservation in a lease in fee. In all the other cases, the 
question has arisen' on leases for lives or for years. 

In Jackson ex clem. Schuyler v. Oorlis, (7 John. R. 531,) a lease for 21 
years contained a quarter sale reservation on which ejectment was 
brought, the premises having been sold under an execution issued on a 
judgment confessed by the lessee. The court held that the covenant 
applied only to voluntary sales ; and it not appearing that the judgment 
was fraudulently confessed, judgment was given for the defendant. 

Jackson ex dem. Stevens v. Silvernail, (15 John. 277,) was ejectment 
upon a lease for lives, with a covenant not to sell without permission of 
the lessor, and a clause of forfeiture for non-performance of covenants; 
and it was decided that a lease of part of the premises for 20 years was 
not a breach of the covenant, and that nothing short of an assignment 
of the whole estate would work a forfeiture. It was also held, that a 
sale of the whole premises under a judgment and execution would not 
work a forfeiture, there being no fraud or collusion on the part of the 
lessee. 

Jackson ex dem. Livingston v. Groot, (7 Cowen, R. 285,) was also 
ejectment upon a lease for lives, and the only question was whether the 
premises were forfeited by violating the covenant of tenth sale. The 
court held the covenant valid, and that it extended to every voluntary 
alienation, whether by the lessee or his assigns. 

The next case was that of Jackson ex dem. Livingston v. Kipp, (3 
Wend. R. 230,) which was also ejectment upon a lease for lives, where 
the Supreme Court reiterated the doctrine that a fifth sale covenant 
was not broken by a bona fide sale of the premises under an execution. 

In Livingston v. Stickles, (8 Paige R. 398,) it was covenanted, in a 
lease for lives, that the lessee should not dispose of his estate without the 
written consent of the lessor, and that on every such sale he should pay 
to the lessor the tenth part of the purchase-money. The lessee contract- 
ed to sell the premises, indemnifying against the lessor's claim for the 
tenth sale, and the purchaser took possession, paid the principal part of 
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the purchase-money to the lessee, but received no actual transfer of title. 
A bill filed to enforce the payment of the tenth sale was dismissed by 
the chancellor, on the ground that the remedy, if any, was at latf and 
not in equity. In giving his opinion, the chancellor said, " I prefer to 
put my decision in this case, distinctly upon the ground, that these 
agreements in the nature of fines upon alienations, are inconsistent with 
the spirit of our free institutions, and injurious to the community. And 
although this court has no right to interfere with such contracts, so far 
as the laws of the state sanction their validity, it ought not to interpose 
its extraordinary jurisdiction to enforce the rights of the landlord, in 
cases where he has not by his contract secured to himself a legal right, 
as contradistinguished from an equitable claim, to enforce a hard bar- 
gain for which the law gives him no right of action." That decree was 
affirmed in the Court for the Correction of Errors, (7 Hill, 253,) upon 
the ground that the lessor's right to be paid the tenth sale was incom- 
plete, the lessee not having parted with his legal interest in the premises, 
and that the former was entitled to no aid in equity. In giving his 
opinion in the Court of Errors, Ch. J. Nelson, remarked, that " these 
covenants, though in restraint of alienation, have been repeatedly held 
lawful and binding upon landlord and tenant," and cited Jackson v. SU- 
vernail, (15 John. K. 278 ;) Jackson v. Schutz, (18 John. R. 174,) and 
Jackson v. Kipp, (3 Wend. 280.) And again he said, (page 257,) that 
" in Jackson v. Schutz, (18 John. R 174,) the covenant was a good deal 
discussed and its legality established." These general remarks, without 
a careful examination of the cases thus cited, might create a very erro- 
neous impression. I have already shown that Jackson v. Schutz, decides 
nothing as to the legality of such a covenant ; and that all the other 
cases cited, arose on leases for lives or for years. As the case of Living- 
ston v. Stickles, did not arise on a lease in fee, it was not necessary for 
the learned Chief Justice to distinguish between the case of Jackson v. 
Schutz, and the other reported cases. 

I have thus reviewed all the cases in the reports of this state, where 
suits have been brought to enforce a forfeiture of the land for non-pay- 
ment of quarter, sixth and tenth sales. In every instance, the suit was 
brought upon leases for lives or for years, with the single exception of 
Jackson v. Schutz, where the question was on a lease in fee. In Living- 
ston v. Stickles, the chancellor said, " these covenants and conditions in 
restraint of the alienation of leasehold property have been sustained by 
the courts, while they have been considered absolutely void in convey- 
ances in fee" It is evident this language was used by the chancellor 
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with reference to the lease for lives then before him, and that he did not 
intend to include leases in fee in the general term " leasehold property." 
It is now well settled, and was conceded on the argument, that re- 
servations in the nature of fines upon alienation are valid in leases for 
lives and for years ; but even in such leases, our courts have always held, 
as appears by the cases above cited, that nothing short of a violation of 
the covenant on the most literal and rigid interpretation, would subject 
to a forfeiture. Nor have the English courts been less solicitous to pro- 
tect against such injustice. (See Crusoe v. Bugby, 3 Wils. 234 ; 2 Wm, 
Bl. 776 ; Doe v. Hogg, 4 Dowl. & Eyl. 226 ; Fox v. Swan, Styles, 482 ; 
Doe v. Sevan, 3 Maul & Sel. 353 ; Doe v. Carter, 8 Dura. & East. 57. 
300 ; Doe v. Powell, 3 Barn. & Cres. 308 ; Doe v. Payne, 1 Stark E. 
86 ; Piatt on Cov. 407, 414 ; Church v. Brown, 15 Ves. 265.) 

Having come, therefore, to the conclusion that the question whether 
such a condition is valid in a lease in fee has not t>een decided in this 
state, I proceed to examine it on its merits by the test of common law 
rules and statutory enactments. 

It is first necessary to understand the precise legal character of the 
instrument in which the sixth sale was reserved. We speak of it ordi- 
narily as a lease, and we call the parties to it lessor and lessee. This is 
proper, because a perpetual annual rent is reserved, with the right of 
re-entry for non-payment. But these words do not convey an adequate 
idea of it. It is a grant of an estate of inheritance, or a fee simple. The 
conveyance was to the party of the second part, his heirs and assigns 
forever. The words of perpetuity necessary, as the law stood at the 
date of the instrument, to convey an estate of inheritance were thus used 
" Tenant in fee simple is he who hath lands or tenements to hold to him 
and his heirs forever," (Litt. Ten. 1.) It is not a fee simple absolute, 
but a fee simple conditional — the estate depending on conditions subse- 
quent. 

Blackstone says (2 Black. Com. 81,) " if a man grant an estate in fee 
simple, reserving to himself and his heirs a certain rent ; and that if 
such rent be not paid at the times limited, it shall be lawful for him and 
his heirs to re-enter and avoid the estate. In this case, the grantee and 
his heirs have an estate upon condition subsequent, which is defeasible 
if the estate be not strictly performed." And this definition is now sub- 
stantially recognized by the Bevised Statutes (1 B. S. 717,) which pro- 
vides that " every estate of inheritance, notwithstanding the abolition 
of tenures, shall continue to be termed a fee simple or fee." When not 
defeasible or conditional it is termed a fee simple absolute. 
Vol. IV. 51 . 
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The estate conveyed is also a freehold, that term applying equally to 
an estate of inheritance and an estate for life, (4 Kent Com. 23 ; 2 Bl. 
Com. 8, n 4.) 

It is objected that the condition is repugnant to the grant of a lease- 
hold estate in fee in the same instrument, and is therefore void. 

" Conditions are void when they stipulate for what is repugnant to 
the language of the grant : as that a man who is a lessee to him and 
his assigns shall not assign ; or, that which is repugnant to the estate : 
as that a tenant in tail shall not suffer a common recovery ; or, that 
which is against the policy of the law : as an unreasonable restraint on 
trade, on marriage, on the power and right of alienation or a stipulation 
which is immoral," (2 Preston on Abstracts of Title, 193.) 

The general rule on this subject is thus stated by Chancellor Kent : 
" Conditions are not sustained when they are repugnant to the nature of 
the estate granted, or infringe upon the essential enjoyment and inde- 
pendent rights of property, and tend manifestly to public inconvenience. 
A condition annexed to a conveyance in fee or by devise, that the pur- 
chaser or devisee should not alien, is unlawful and void. The restraint 
is admitted in leases for life or years ; but it is incompatible with the 
absolute right, appertaining to an estate in tail or in fee. If the grant 
be upon condition that the grantee shall not commit waste, or not take 
the profits, or his wife not to have her dower, or the husband his curtesy, 
the condition is repugnant and void, for these rights are inseparable from 
an estate in fee," (4 Kent Com. 113.) Lord Coke says this rule applies 
to a devise, "grant, release, confirmation, or any other conveyance 
whereby a fee simple doth pass," (Co. Litt. 223, a.) And that the case 
put by Littleton of a feoffment of land is only by way of example ; for 
if a man be seized of a signory, or a rent, or an advowson, or common, 
or any other inheritance that lieth in grant, and by his deed granteth 
the same to a man and to his heirs upon condition that he shall not 
alien, it is void," (Co. Iitt 223.) 

The rule is laid down in Sheppard's Touchstone, as follows : " If the 
condition be that the feoffee or grantee shall not alien the thing granted, 
to any person whatsoever, or that if he do so alien to any person, that he 
shall pay a fine to the feoffor, these conditions are void as repugnant to 
the estate," (Shep. Touch. 129 ; Co. Litt. 223.) 

It was indeed held that a grantee might be restrained from alienating 
for a particular time (2 Leon. 82 ; 3 Leon. 182 ;) and to a particular 
person named in the conveyance, (1 Shep. Touch, 129.) But Chancel- 
lor Kent thought it very questionable whether even such a condition 
would be held good at this day, (4 Kent Com. 131.) In Bragg v. Tan- 
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ner, decided in B. R. 19, Jac. 1 (1622,) it was held by Justices Dod- 
dridge and Chamberlain, that if a feoffment be on condition that if the 
feoffee alien, he shall pay £10 to the feoffor, that this is a good condi- 
tion. But the Ch. Justice and Justice Houghton held the contrary, 
u for then this shall be a circumvention of the law." The manuscript 
case is referred to in Shep. Touch. 129. In case of leases for lives and 
for years, the restraint is permitted, because by the provisions of the 
lease the property is the revert to the lessor at the expiration of the 
term. (Co. Litt. 223, a.) 

In the case under consideration, the whole estate was granted in fee. 
None remained in the grantor. He retained no interest on which a 
judgment would have been a lien. (Payn v. Beal, 4 Denio, 405.) This 
case overruled that of The People v. Haskins, 7 Wend. 463, where a 
contrary doctrine was held. The same question had been discussed, 
but not decided, in the late Court for the Correction of Errors, in Hunt- 
ington v. Forkson, 6 Hill, 149. 

It is said that in this case the estate may be terminated by the re- 
entry of the grantor for non-payment of rent. But it is no estate in the 
grantor, that he may by possibility have the right to re-enter for breach 
of a condition subsequent. " If A. has only a possibility of reverter, as 
in the case of a qualified or conditional fee at common law, he has no 
reversion." (4 Kent. Com. 853 ; 2 Preston on abstracts, 83.) To au- 
thorize him to impose a restraint upon alienation, he must have aright 
to the reversion of the estate by its limitation, which Littleton calls a 
condition in law. (Litt. § 380 ; 1 Just. 234 ; 4 Black. Com. 155.) In 
the latter case the estate reverts when the contingency happens, with- 
out any act done by the person in expectancy. In the former case the 
law permits the estate to endure beyond the time when such contin- 
gency happens, unless the grantor or his heirs or assigns take advantage 
of the breach of the condition, and make either an entry or a claim in 
order to avoid the estate. (Litt. § 347 ; 4 Black. Com. 125.) 

There is no difference in principle between a condition that the lessee 
in fee shall not convey, and a condition that, when he conveys, he shall 
pay to the lessor one-sixth of the purchase-money. Both are in restraint 
of alienation. The first controls absolutely the whole estate, the last 
but one-sixth part of it. When the farm shall have been six times sold, 
its whole value will be surrendered, though every condition shall have 
been performed. Such conditions differ only in degree. If the latter 
could be sustained, it would only be encouraging an evasion of the rule 
that declares the former void. 

I do not think it necessary to enquire what was the common law of 
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England on this subject previous to the passage of the statute of quia 
emptores, &c. in 1829, 18 Ed. 1 ch. 1 ; or if the common law was modi- 
fied by that act, whether that act was ever in force in this country. (1 
E. L. 41 ; 18 John. R 179.) The statute quia emptores was virtually 
re-enacted in this state in the first section of the act concerning tenure, 
passed 20th February, 1787. which enacts that " it shall forever here- 
after be lawful for every freeholder to give, sell or alien the lands or 
tenements whereof he or she is, or at any time hereafter shall be seized 
in fee simple, or any part thereof, at his or her pleasure, so always that 
the purchaser shall hold the lands or tenements so given, sold or aliened 
of the chief lord, if there be any, of the same fee, by the same services 
and customs by which the person or persons so making such gift, sale 
or alienation before held the same lands and tenements." The common 
law exists here under the same statutory -modification as in England. 

I think, therefore, that the whole estate having been granted in fee, 
the restraint imposed upon alienation was repugnant to the grant, and 
is void, and the void condition being a condition subsequent, the estate 
stands divested of the condition. (1 Shep. Touch. 129; 3 Com. Dig. 
97, condition D. ; 5 Co. Litt. 226 b, 223 a.) 

2. It is also insisted by the defendant's counsel that the sixth sale 
reservation was a fine for alienation, in contravention of the act abolish- 
ing fines for alienation, and was therefore void. 

Fines for alienation were abolished in England in 1660, by 12 Chas. 
2 chap. 24. The only exceptions made by that statute were of the king's 
tenants in capita and of the tenure by " copy.of court roll," usually called 
" copyhold estates." That tenure was founded on immemorial custom, 
which was different on different manors, and has never existed in this 
country. Even in copyhold estates the fine upon alienation is now 
limited in England to two years improved value of the jestate. (4 Black. 
Com. 77 ; 2 Ch. E. 134.) At the time of the passage of that statute, this 
state was a Dutch province, and did not become an English colony till 
1664. The second act of the first colonial Legislature ever held in the 
province was designed to divest tenures of all feudal incidents, and es- 
pecially all fines and restraints upon alienation. It was passed in April 
1691, and provided " That all lands and heritages within this province 
and dependencies, shall be free from all fines, licenses upon alienations, 
and from all heriots, wardships, liveries, primiers, seizins, year and day 
and waste escheats, and forfeiture upon the death of parents and ances- 
tors, natural, unnatural, casual and judicial, and that forever; cases of 
high treason only excepted." (Bradford Colonial Laws, 1, 4.) But that 
act was six years afterwards repealed by the English crown. In 1787, 
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however, on the organization of the state government, the " act concern- 
ing tenures" was passed, by which all feudal services and incidents were 
abolished by name, and which provided that " all fines for alienations, 
seizures and pardons for alienations, tenure by homage and all charges 
incident or arising by reason of wardship, livery, &c. &c., shall be and 
hereby are likewise declared to be taken away and discharged, from the 
said 30th day of August, 1664." 

. This statute was in operation when the lease in question was execu- 
ted. It was repealed by the Eevised Statutes, (3 E. S. 129,) and sections 
3 and 4, 1 Eevised Statutes, 714, were substituted in its place. The third 
section declares all lands within this state to be allodial, subject only to 
the liability to escheat, and that the entire and absolute property is 
vested in the owners according to the nature of their respective estates, 
and that all feudal tenures of every description, with all their incidents, 
are abolished. The 4th section provides that the abolishing of tenures 
should not take away or discharge any rents or services certain, which 
had been or might be created or reserved, &c. The very learned and 
able revisers expressed the opinion that the act of 1787 was unnecessary, 
and that no feudal tenures had existed here before its enactment, (Eevi- 
ser's notes, 3 E. S., 2d ed. 564.) The correctness of this opinion was 
questioned on the argument by the defendants counsel, who claimed that 
feudal tenures had existed here and were of Dutch origin, (1 O'Calla- 
ghan's Hist. New Neth., 117, 118, 120, 127, 197, 201, 235, 236, 325, 
326, 435-6, 445-6, 456, 466 ; 2 id., 250-1, 179 ; Hallam's Middle Ages, 
vi. ch. 2, part 1, p. 76, 80, 352, note ; Shelter's Eevolt of Neth., ch. 1 
and 2 ; 1 Eobertson, 188, &c. n. ; 8 Litt. Ten., § 185 ; 2 Black. Com. 
54; Jac. Law Die, title "Courts Baron," "Purveyor." Hallam's 
Mid. Ages, 6 ch., 2 part, p. 352 ; id., 80, 424, 90, 78.) If the act of 
1787 was unnecessary, the provision of the Eevised Statutes, abolishing 
all feudal tenures of every description, with all their incidents, must 
have been equally so. 

It is insisted that the 6th sale reservation is not a " fine for aliena- 
tion," within the language of the act of 1787 ; and that the statute was 
intended to apply only to such fines as are incident to feudal tenure, 
and not to a sum of money agreed to be paid by a purchaser on a sub- 
sequent sale. Sheppard says " a fine was taken for an income or a sum 
of money paid at the entrance of a tenant into his land," (Shep. Touch. 
1.) A fine for alienation was originally an attendant or consequence of 
tenure by knight service. The fine became due to the lord for every 
alienation, whenever the tenant had occasion to make over his land to 
another, (4 Black. Com. 55.) 
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If not technically a fine upon alienation, the sixth sale reservation is 
in the nature of a fine upon alienation. Such is the language generally 
used by our courts with reference to such a condition. If there were 
no feudal tenures nor their incidents here, then that part of the act of 
1787, abolishing fines for alienation, has no practical application, unless 
it applies to a condition like this. When Sheppard says, "if the con- 
dition be that if the feoffee do alien he shall pay a fine to the feoffor, 
the condition is void," (1 Shep. Touch. 129,) he certainly uses the word 
as applicable to a sum of money agreed to be paid on alienation, and 
in a sense broad enough to extend to this sixth sale reservation. I do 
not see how what was once abolished by statute when it existed, if at 
all, as an incident of feudal or military tenure, can be virtually restored 
by an agreement between the parties. - 

A sixth sale reservation, if not a fine for alienation within the letter 
of the statute is certainly an evasion of its spirit and fraught with all 
the evils intended to be corrected by it. 

8. It remains to consider whether the condition is void on the ground 
that it is against public policy. 

I do not deem it necessary to a decision of this cause to go into an 
examination of the feudal system, its origin, its history and its conse- 
quences upon the present tenure of land. It is enough to say, it was 
a system originating in a military age, and well adapted to its necessi- 
ties ; but utterly unsuited, every vestige of it, to the institutions under 
which we live, and to the personal independence and equality of politi- 
cal rights enjoyed by our citizens. The tenant no longer looks to his 
lord for protection against lawless aggressions, nor does the lord depend 
upon the military services of his tenant. There are no longer courts 
baron, nor homage, nor fealty, nor knight service. The reasons why 
neither the lord nor the tenant could change their relations with each 
other without mutual consent, ceased, centuries ago, with the necessities 
which imposed them. The progress of man in intelligence, in know- 
ledge, in the arts of peace and in political advancement, now calls for 
tenures in accordance with perfect political equality, and entire personal 
freedom ; and if there be vestiges of feudal tenure still remaining here, 
they should be eradicated as speedily as is consistent with a strict regard 
to the rights of property of those concerned. 

Quarter sales, sixth sales, and tenth sales, and all fines for alienation 
or sums required to be paid in the nature of fines upon alienation have 
long been regarded as prejudicial to the public interests. Some of their 
evils are well stated in a report made to the Legislature by Messrs. Spen- 
cer and Van Ness in 1812, (see Assembly Journal of 1812, page 110.) 
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It is the policy of the law that lands shall not be withdrawn from com- 
merce ; but these conditions tie up estates by a species of perpetual en- 
tail, from which a temporary relief can only be obtained by the payment 
of a very large price for the indulgence. By the common law, the right 
of alienation could not be suspended for a longer time than twenty-one 
years and nine months, after a life or lives in being ; and the Revised 
Statutes do not allow the absolute power of alienation to be suspended 
by any limitation or condition whatever, for a longer period than dur- 
ing the continuance of two lives in being at the creation of the estate. 
But here is a restraint upon alienation to continue for all future time. 
As often as the owner shall find it necessary to sell, age after age, and 
century after century, at every alienation, one-sixth of the purchase- 
money must be paid to the remote representatives or assigns of the les- 
sor. After twelve alienations, they will have received twice the im- 
proved value of the farm, in addition to the price paid on the original 
purchase. Yet their claim will be in no respect lessened — the demand 
will be insatiable — its existence interminable. 

Such conditions have the effect of preventing a change of occupation. 
They require the son to live upon, and cultivate the same farm his fa- 
ther has tilled, though he may be unfitted for the employment, and may 
have been designed by nature for some other calling better adapted to 
his taste and capabilities. He is denied the opportunity to go abroad 
into the world to reap the rewards of his enterprise and industry, ex- 
cept at the sacrifice of a large share of the estate made valuable by the 
toil and industry of his fathers. In a land where the professions and 
trades are open to all, he is subjected to all the discouragements of caste. 
A freeman and a freeholder, he is not at liberty to dispose of his own 
property. 

Such conditions depreciate the value of property and discourage in- 
dustry. It can hardly be supposed a purchaser from the tenant will pay 
the full value for a farm, when he knows he will be under the necessity of 
giving to a landlord one-sixth of what he shall receive, whenever he shall 
be disposed to sell it again. Nor will an owner consent to make per- 
manent improvements or valuable erections, subject to such a loss on 
them by alienation. The improvement of the country is largely concern- 
ed in defeating a condition thus charged upon land for all time to come. 

I think no person can be found the advocate, and few persons the 
apologists, of such a condition, at the present day ; a condition so un- 
conscionable, that the cases are exceedingly rare, in which the landlord 
has ever sought to enforce it, and so odious, that a distinguished writer 
in the American Review, (2 Am. Rev. 593,) says, " after a new owner 
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had come into possession, having paid the full value of the property, if 
he should have occasion to sell again for the like value, we should envy 
no man his conscience or his character, who, under this provision would 
take from him the full quarter part of his purchase. 

It is said that this condition formed a substantial part of the consid- 
eration for which the grant was made. If this were so, it would not af- 
fect the legal question. Where a physician covenants, in consideration 
of $1000 paid to him, never to practice medicine again in the state, the 
covenant is void notwithstanding the consideration, as being in re- 
straint of trade and against the policy of the law, (Nobles v. Bates, 7 
Cowen, 307 ; 7 Mod. 230 ; 10 id. 27, 85, 130 ; 2 Saund. 156, a. n. 1.) 
But though in law this condition is regarded as a part of the considera- 
tion for the grant, it was esteemed of but little value when the lease 
was executed. Upon this subject Messrs. Spencer and Van Ness, say, 
in their report above referred to, " covenants and conditions, which co- 
erce the tenant to pay a penalty for leave to change his residence, are 
generally without consideration ; for it cannot be pretended that in set- 
tling terms of the lease, the landlord took a lower rent on the contin- 
gency that his tenant would change his mind and become disposed to 
part with his lease. It may also be remarked, that the tenant in enter- 
ing into stipulations to pay a fine or a quarter sale, or alienation, does 
so under circumstances which may induce him to believe he will never 
be disposed to alienate ; but his circumstances change, and a variety of 
unforeseen causes impel him to a change of residence. It can never be 
right to suffer a landlord who is not prejudiced by the alienation of his 
tenant, to grasp a part of his earnings for his yielding to imperious cir- 
cumstances, or for his changing his mind." 

It is within the legitimate scope of judicial inquiry to ascertain whether 
such reservations are against public policy ; andlhave, therefore, thought 
it proper to look somewhat into their nature and character. Upon this 
question it seems to me, there is no good reason for a difference of opin- 
ion. 

I need not here repeat the authorities bearing upon this question, 
which I have referred to under the first point. Upon both. principle 
and authority such a condition is condemned as against the policy of 
the law. I think there should be a new trial, costs to abide the event. 

New trial granted. 

Note. — Although the four preceding decisions are not, strictly speaking, practice cases, yet 
the practical importance of their early publication, at least to a portion of the state, may be 
deemed a sufficient reason for their being inserted in this number, to the exclusion of other 
matter. 
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SUPREME COURT. 
Harvey M. Mixer vs. Samuel Kuhn. 

A motion to change the place of trial cannot be made before issue joined. So held, by the 
whole court, in the eighth judicial district (The case of Barnard v. Wheeler, 3 How, Pr. R. 
73 ; Beardsley v. JXckerson, ante, page 81 ; Lynch v. Mother, ante, page 86 ; Myers v. Feeter, 
ante, page 240 ; and Schenck v. McKie, ante, page 246, commented upon and explained.) 

Chauiauque Special Term, May, 1850. — The venue in this case is laid 
in the county of Erie. This motion is made for an order changing the 
place of trial to the county of Chautauque, for the convenience of the 
defendant and his witnesses. An answer has been served containing 
new and special matter, but no reply has been served, and the time to 
reply had not expired. 

The plaintiff's counsel takes the preliminary objection that a motion 
to change the place of trial cannot be made till after the issues are 
joined. He cites Barnard v. Wheeler, 8 How. Pr. 78 ; Beardsley v. 
Dickerson, 4 id. 81 ; and LyncJi v. Mosher, 4 id. 86. 

The defendant's counsel cites Myers v. Feeter, 4 How. Pr. R. 240 ; and 
Schenck v. McKie, id. 246. 

Geo. Barker, for the defendant. 
John Gaboon, for the plaintiff. 

Sill, Justice. — Before the Judiciary Act of 1847 took effect^ it was 
(as is now conceded) the settled rule of practice that a motion to change 
the venue for the purpose of changing the place of trial, might be made 
before the issue was joined, and if necessary to prevent delay, the de- 
fendant must move at the earliest practicable period after the declara- 
tion was served. 

Whether any of the provisions of the Judiciary Act implied a change 
of the practice in this respect, or rendered any change expedient, it is 
not necessary now to inquire. Whatever that act may contain tend- 
ing to such a conclusion, the same reasons, with others much more co- 
gent, are found in the Code of Procedure. 

The case of Schenck v. McKie, (4 How. Pr. R. 246,) holds that neither 
of these enactments furnishes any reason for a departure from the for- 
mer practice, as to the time of making the motion to change the place 
of trial ; and Judge Willard, in that case, says that this question was not 
involved or decided in either of the preceding cases of Barnard v. 
Wheeler, 3 How. Pr. R. 78, or Lynch y. Mosher, 4 id. 86. These 

Vol. IV. 52 
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cases were understood as embracing and deciding the question now pre- 
sented, and the learned judge certainly is mistaken in supposing that it 
was not decided in the first case. 

It appeared in Barnard v. Wheeler, that the issue was not joined, and 
the counsel for the plaintiff objected that the motion was for this reason 
premature. Judge Harris, in delivering the opinion, mentions this as 
a point in the case, involving a construction of the Judiciary Act in re- 
lation to the change of venue, and therefore "important to consider," 
and he says " the cause is not at issue, and therefore, if the notice were 
sufficient, the motion itself is premature. 11 That there were other points 
decided in the case, which would have disposed of the motion the same 
way, does not prove that this one was not properly raised, or that the 
judge travelled out of the case in deciding it. 

In Lynch v. Mosher, it appeared that two special terms had been held 
in the district where the venue was laid, after the complaint was served 
and before the issue was joined, and that there was time after the service 
of the complaint to have given a notice of motion at either. By omit- 
ting to make the motion to change the place of trial at one of those 
terms, the plaintiff contended that the defendants had been guilty of laches, 
and that his application at a subsequent term should not be entertained. 

To this objection the defendant answered that, under the present sys- 
tem of pleading, the motion to change the place of trial could not pro- 
perly be made till all the pleadings were served. There were other 
laches also charged upon the defendant, but from these he claimed, and 
so it was held he might, under the circumstances of the case, be, upon 
terms, relieved. But if the motion could properly be made before issue, 
it was not pretended that the defendant had excused his neglect to make 
it at an earlier day. This appeared to me to present the same question 
now under consideration, and it was argued by counsel, examined care- 
fully by me, and decided. 

If the learned judge is right in supposing that I mistook the question 
before me for decision, still, the examination I then gave the matter 
satisfied me that, under the present system of pleading, no person can 
properly or safely make the requisite affidavit upon which to move to 
change the place of trial, or to oppose such motion until he knows 
what facts are admitted and what controverted in the case ; that this 
should be known by both parties before they can be prepared, as honest 
men, to speak upon oath as to the necessity of the testimony of par- 
ticular witnesses, to enable them to proceed to try the issues in the 
cause ; and I have, since the case of Lynch v. Mother, repeatedly so de- 
cided. 
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The case of Beardsley v. Dickerson (4 How. Pr. E. 81,) arose under 
the Code of Procedure, and the objection was there taken that the cause 
was not at issue and the motion premature. It appeared that an answer 
containing special matter had been served, to which there had been no 
reply. But the time for replying had expired, and hence all the issues 
in that cause arose upon the complaint and answer ; the special matter 
in the latter being admitted for want of a reply. It was properly held 
that the objection was not founded in fact, and that the question did not 
then arise ; still the manner in which the subject was treated by Mr. 
Justice Parker implies his assent, I think, to the doctrine, that the mo- 
tion should not be made until all the pleadings are served. 

In the case of Clark v. PettUxme (2 Code Reporter, 78,) Judge Ed- 
monds decided that the motion should not be made until after the issues 
were joined, and on this ground denied a motion to change the place of 
trial with costs. 

In Myers v. Feeler (4 How. Pr. -R 240,) the learned judge said that 
the defendant, after the service of an answer, might move to change the 
place of trial before the expiration of the time to reply, but the decision 
which he felt constrained to make, goes far to establish the position 
taken by the plaintiff on this motion. There the plaintiff showed that 
the answer contained new and material matter, and he could not yet deter- 
mine what witnesses might be required upon the trial of the issues. For 
this reason Jhe motion was denied without prejudice to its renewal after 
the reply should be served. 

The same reason for denying the motion is likely to exist always, 
when it is made before issue ; showing that in such case the result is 
involved, irrespective of the merits, in uncertainty, and the defendant 
will be frequently put to the trouble and expense of making two' motions 
to obtain an order, which most clearly, if the cause is in readiness for it, 
requires but one application. 

But to my mind there were other and conclusive reasons for the de- 
cision in Myers v. Feeter. Until the reply came in, or the time to reply 
expired, the defendant could not know whether the special matter in 
the answer would be admitted or denied, and, if a conscientious man, 
he could not swear that it was unsafe for him to proceed to trial with- 
out witnesses to prove it. Nor could he know whether the reply would 
contain special matter which would require testimony on his part to 
rebut or explain. 

So stand the authorities on one side of this question, and on the other 
is the case of Schenck v. McKie, above cited. 
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ft is not contended that the Code of Procedure contains any provision 
designed directly to settle or control the point of practice now examined, 
but it is contended that the great change in the rules of pleading intro- 
duced by this statute, has made it necessary that the contents of the 
pleadings shall be known to the parties, before either can know what 
witnesses he will require on the trial. 

This opinion was expressed and some reasons briefly given for it in 
Lynch v. Mosher. On the contrary, it is said in Schenck v. McKie, that 
" it can be known as well by tfie defendant be/ore as after issue, what facts 
will be material for him to prove on the trial 11 He knows, it is further said, 
what facts in the complaint he intends to controvert, and what he ex- 
pects to set up in his answer, and his affidavit must disclose his defence 
to the other party. 

Although the defendant may know the contents of the complaint, and 
what he designs to answer to it, still it is not easy to perceive how the 
defendant can know that he will need witnesses to prove his answer be- 
fore he knows that it will be denied, or how he can anticipate the tes- 
timony necessary to meet a special reply, before he is apprised what the 
reply will contain. 

Nor does the 48th rule, as has been said require the defendant to dis- 
close in his affidavit the matters which he intends to set up in his answer. 
He may do so, but if he prefers to omit it, or make only a partial dis- 
closure of his intended defence, how can the plaintiff determine before 
he f sees the answer, what witnesses he will need to meet it. 

Since the case of Delavan v. Baldwin (8 Caine's Eep. 104,) was de- 
cided, the only reason for requiring a defendant to move before issue 
to change a venue, has been to avoid delay. The adoption of a new 
judiciary system has almost entirely done away with this reason for the 
rule. When non-enumerated motions were made at general terms, of 
which there were but four in a year t judgment could be entered in term 
time only ; and as late as 1845, there were only four terms in a year at 
which non-enumerated motions could be made, (Eule 48 of Sup. Court, 
1845.) Now the almost weekly recurring special terms, the greater 
frequency of the circuit courts, and the law permitting judgments to be 
entered upon the coming in of a verdict at the circuit, have done away 
with what was before rather an excuse than a reason for moving for an 
order relative to the trial of an issue, before any issue existed. There 
will be a few cases in which the plaintiff will be delayed, by postponing 
the motion till the pleadings are served, and serious delay will not be 
likely to happen in any. 
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It has been said that the 47th rule implies that the motion shall be 
made before issue is joined, though it is not contended that this or any * 
other rule provides in terms for this case. When the rule referred to 
was adopted, the question under consideration was not mentioned, and 
probably was not thought of. I am satisfied, that the members of the 
court did not intend to express an opinion upon the question, and have 
no doubt that the rule was adopted, without observing its want of adap- 
tation to the changed state of the practice. 

The motion must be denied, without prejudice to its renewal after 

issue joined, but the defendant having been induced to make the motion 

in this stage of the case by the decision in Schenck v. McKie, it must be 

without costs. 

Note.— Justices Mullet, Marvin and Hott, to whom the foregoing opinion has been sub- 
mitted, conour in it 



SUPREME COURT. 
Alfred Cobb and others agt. Benjamin Fbazee. 

A demurrer will not lie to a part of an entire defence. As, where the plaintiff selected from 
the answer several sentences, forming a part of the statement of one entire ground of de- 
fence, and demurred to that, and replied to the residue ; demurrer was overruled. (See 
Shewn v. Wheeler, ante, page 373.) 

Onondaga Special Term, May, 1860. 
Mr. Andrews, for plaintiff. 
Mr. Carpenter, for defendant 

Gridley, Justice. — This is a demurrer to a part of an answer. The 
plaintiff's counsel has selected from the answer several sentences, form- 
ing a part of the statement of one entire ground of defence, and de- 
murred to them ; while he has replied to the residue of the answer. 
And the question is not whether the matter demurred to is " irrelevant 
and redundant, 11 and subject to be stricken out, on motion, under the 
60th section of the code ; but whether the plaintiff can demur except td 
an entire defence. 

The determination of this question must depend on the provisions of 
the code. By section 150, it is enacted that " the defendant may set 
forth by answer as many defences as he may have ; but they must be 
separately stated. By section 153 it is provided that the defendant may 
plead any matters not inconsistent with the complaint, in avoidance of 
the answer or of any defence set up therein ; or he may demur to the 



414 PRACTICE REPORT& 

same for insufficiency, stating in his demurrer the grounds thereof. Now 
it is quite clear that the words " the same" mean the " answer" or " any 
defence set up therein." But if there were any doubt on this point, the 
next section removes it; for that provides, in express terms, that " the 
plaintiff may demur to one or more of several defences set up in the 
answer, and reply to the residue. The demurrer is not a substitute for 
the exception of insufficiency in chancery ; but it is a mode of objecting 
to an entire defence on legal grounds, and in that respect is analogous 
to a demurrer to a plea, under the old common law practice. The sepa- 
rate grounds of defence, separately stated, as prescribed in section 150, 
take the place of separate pleas. 

The defendant might have moved to strike out the demurrer, and 
that would have been the most correct practice ; but both parties have 
come here to argue the demurrer, and, on examination, it turns out that 
the demurrer will not lie to a part of an entire defence. It must 
therefore be overruled. 



SUPKEME COURT. 
Anonymous. 

Where a piece of real estate was ordered to be sold for the benefit of five infant children, and 
the guardian gave to each infant a separate bond, under rules 66 and 63, with the the same 
sureties, who justified in each case according to the penalty of each bond — being different 
in amount. Held, that such justification was not in accordance with the spirit of the rules 
of the court, although it might conform to the letter. The sureties being the same in each 
case, they should have justified in respect to their ability, as to the aggregate penalties of 
the several bonds. 

Before Sill, Justice, at chambers, July, 1850. — An order was made 
at a special term, "pursuant to rule 65, appointing a guardian to sell a 
piece of real estate, belonging to five infants. It directed separate 
bonds to be given by the guardian to each of the infants with sureties, 
and fixed the penalties respectively at $925, $1130, $1242, $1475, and 
$1675. Bonds executed in the form prescribed by this order are now 
presented for approval ; the same persons being sureties on all. En- 
dorsed on each bond is an affidavit of the sureties, each of them swear-^ 
ing that he is worth the sum specified as' the penalty of such bond, over 
and above all debts and liabilities, which he owes or has incurred. 

Sill, Justice. — The 63d rule requires that each of the sureties on a 
bond of a guardian to sell the real estate of infants, shall be worth the 
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penalty of the bond over and above all his debts ; and the form of the 
affidavit of justification is indicated by the 76th rule. These roles, it is 
said, and perhaps truly, have been literally complied with in the present 
case, for the sureties have made an affidavit on every one of these bonds, 
in which each of them swears that he is worth a sum as great as the 
penalty mentioned in it, over and above all debts and responsibilities 
which he owes or has incurred. 

Under the circumstances of the case, however, this is not a compli- 
ance with the spirit of these rules. Their design was (it is scarcely ne- 
cessary to say) to provide ample security to every infant whose property 
should be sold under the order of the court, for the faithful discharge of 
his duties by the guardian appointed to make the sale. When these affi- 
davits of justification were made, no one of these five bonds were filed, 
or delivered, so as to make it the foundation of any debt or existing lia- 
bility of the sureties. When justifying as sureties on the bond of one 
infant, no liability had been incurred on the bonds to the others. The 
affidavits may therefore all be true, and yet these sureties not be com- 
petent to become so in a sum exceeding $1675, the penalty of the 
largest bond. 

To make them competent as sureties on all these bonds, they should 
be worth $6,447, the aggregate penalties of all, over and above their 
debts and other liabilities. 

One of these bonds might be approved, but as to the other four there 
must be other sureties, or a further justification. 



SUPKEME COUKT. 

EUTH HULBEBT VS. THE HOPE MUTUAL INSURANCE COMPANY. 

Erie General Term, April, 1850. — Mullet, Presiding Justice ; SlLL, 
Marvin and Hoyt, Justices. — Appeal from an order made at a special 
term, denying a motion to set aside a summons upon the ground that 
the court had no jurisdiction. (See report of the decision, 4 How. Pr. 
Eep. 275.) 

The order made at the special term was affirmed, and the opinion de- 
livered then by Sill, J. concurred in as the opinion of the whole court. 

Note. — It will be noticed that the motion made in this case at special term, was to set 
aside a summons. The decision on such a motion is not ordinarily appealable. But this in- 
volved the merits from the fact that it was a question of jurisdiction) calling in question the 
validity, as a law, of a part of the code. 
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SUPREME COURT. 
N. S. Howard vb. The Rome and Turin Plank Road Co. 

A trial of a cause which occupies four or five days, and in which it is necessary to procure 

scientific witnesses to disputed questions, comes within the meaning of § 308 of the code, 

as extraordinary, and entitled to an extra allowance. 
It seems, that amy trial which necessarily occupies four or five days, may be considered as of 

unusual length, and therefore extraordinary within the meaning of § 308, if the action is 

one of those enumerated in that section. 

Oneida Special Term. — Motion for an allowance under the 808th sec- 
tion of the code. 

E. A. Brown, for the motion. 
C. Comstock, opposed. 

Gridley, Justice. — When the Legislature abolished " all statutes es- 
tablishing or regulating" the costs or fees of attorneys, solicitors and 
counsel, in civil actions, and prescribed the same rate of compensation 
for a party, whose cause would not occupy an hour in the preparation 
and trial of it, as for one who would be obliged to spend days in pre- 
paring ; where witnesses would be summoned from distant parts, and 
where counsel would be employed many days in its trial ; they foresaw 
that cases might occur, in which justice would demand an additional 
allowance of costs. The accordingly enacted that the " court might, in 
difficult or extraordinary cases, make an allowance of not exceeding ten 
per cent, on the recovery or claim. 

In this case it appears that the action was brought to recover a claim 
for building the defendants' road ; that the trial before a referee occu- 
pied from four to five days, and that a question arose, whether a large 
portion of the excavation was what is called hard-pan ; and if so, what 
amount of it came under this denomination. The plaintiff was obliged 
to employ engineers of skill to go on to the track of the road and 
measure the number of square yards of this material, which had been 
removed in leveling a long and precipitous hill. 

This is a clear case for the allowance. The feet that the trial lasted 
four or five days, is enough to render it "extraordinary" within the 
meaning of the statute. It was of unusual length, and the expense of 
the plaintiff would be proportionably increased. Again, the plaintiff 
paid over thirty dollars to engineers for their services in measuring the 
amount of the material removed called hard-pan, and for attending as 
witnesses on the trial. It appears that it was disputed that the material 
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was hard-pan ; and the quantity removed was also a litigated question. 
This also is a fact that entitles the plaintiff to an extra allowance. The 
fixed rates were intended for ordinary causes, occupying only the usual 
length of time, and not characterized by the necessity of procuring sci- 
entific witnesses, to make preparation for the trial, by services like those 
proved on this occasion. 



SUPEEME COURT. 
The People vs. 



A defendant in a criminal case is bound to furnish, upon bills of exceptions, printed papers 
for a hearing, the same as in other cases. 

It seems to be the correct practice in such cases, that the defendant intending to ask a hear- 
ing without furnishing printed papers, should, on serving his bill of exceptions, give notice 
to the district attorney that he will apply to the justice who presided at the trial, for a cer- 
tificate of his inability to print ; and such certificate shall be evidence of such inability. 

General Term % Poughkeepsie, July 1, 1850, before Mouse, Barculo and 
Brown, Justices. 

Mr. Scrugham, district attorney of Westchester, moved to strike the 
cause from the calendar, upon the ground that the defendants having 
taken exceptions, and been duly notified to prepare papers for the hear- 
ing, had failed to do so. 

Mr. Bailey, for the defendants, insisted that inasmuch as the statute 
(2 E. S. 27,) required the district attorney to bring the indictment with 
the bill of exceptions, &c., into this court, that he was thereby so far 
made the actor, as'to be required to prepare and furnish the papers for 
the hearing. That in the present case an order staying proceedings had 
been obtained, and it was, therefore, for the interest of the public, and 
not of the defendants to expedite the cause in this court. 

It was also insisted that to compel a poor defendant to print, as re- 
quired by the rules, would be a denial of justice. 

Mr. Tompkins, associated with the district attorney, insisted that there 
was nothing in the statute which authorized any departure from the or- 
dinary rules, and that every consideration of public policy required the 
rule to be enforced in criminal as in civil causes. 

By the Court, Morse, Justice. — It is the duty of the defendant, mak- 
ing a bill of exceptions, to print the papers for the hearing, as in other 

Vol. IV. 53 
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cases. No hardship can resultfrom this rule, as it will always be in the 
power of the court to permit a hearing upon written papers, when it is 
made to appear that the defendant is unable to procure the printing. If 
he is of sufficient ability, there can be no reason why he should not fur- 
nish the same facilities as other parties for examining the errors which 
they allege have intervened. 

The court suggested as a correct practice, that a defendant intending 
to ask a hearing without furnishing printed papers, should, on serving 
his bill of exceptions, give notice to the district attorney that he would 
apply to the justice or judge, who presided at the trial for a certificate 
that he was unable to print, and that such certificate should be consid- 
ered the proper evidence of such inability. 



SUPEEME COUKT. 
James W. Lusk agt. De Witt C. Lusk and others. 

A justice at special term has the power to hear and decide a motion for a new trial, on the 
ground that the verdict is against evidence. {The objections to such a power of the justice, 
wider the constitution and under the code, considered — Gbidley, Justice.) See the note at the 
end'of this case. 

Oswego General Term, May, 1850. — In this case a verdict was render- 
ed at the circuit for the defendants ; and the plaintiff made a case. But 
instead of moving for a new trial on appeal, he stayed the entry of a 
judgment by an order, and moved for a new trial at the special term, 
on the ground that the verdict was against evidence. A new trial was 
granted ; and the defendants have appealed from the order granting a 
new trial. And at the same time they have moved to set aside the ap- 
peal and original order, on the ground that a single judge has no power 
under the constitution, or conferred by the code, to grant a new trial on 
the merits. 

Le Boy Morgan, far plaintiff. 
Quincy Johnson, for defendants. 

By the Court, Gridley, Justice. — 1st. The first question presented on 
this motion is, has the constitution forbidden the granting of a new trial 
on the merits, by a single justice ? It was provided by the fourth section 
of title fifth of the constitution of 1821, that the " Supreme Court should 
consist of a chief justice and two justices," but it was added, " any of 
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whom may hold the court." Under this provision it was decided that 
one justice could hold a court either at a general or special term. The 
phraseology of the constitution of 1846 differs from that of 1821. The 
6th section declares that any three or more of the justices may hold the 
general terms ; and that any one or more may hold special terms and 
circuits. One judge cannot now, as formerly, hold a general term of 
the court. But section 6 of the same title confers on the Legislature 
the same powers to alter and regulate the jurisdiction and " proceed- 
ings in law and equity," it possessed before. That power was very 
broad ; under it circuit judges were authorized to hold courts to hear 
and decide cases and bills of exceptions, and on the decision a judg- 
ment might be entered in the cause. So, too, the 20th section of the 
act in relation to the judiciary (Laws of 1847, p. 325) expressly directs 
that " orders and decrees in suits and proceedings in equity may be 
made at special terms, and that all suits and proceedings in equity shall 
first be determined at a special term, unless the justice holding the spe- 
cial term shall direct the same to be heard at a general term." The 
power to hear a cause on the merits on pleadings and proofe, and to 
make a final decree in the same, is, by this section, expressly conferred 
on a Bingle justice sitting at a special term. And this provision has 
been held constitutional by the Court of Appeals : Oracle v. Freeland, 
(1 Comstock, 228.) It was decided, in that cause, that it was the duty of 
the court sitting in general term, to entertain a rehearing of a cause, 
that had been heard by a single justice. If the provision for a rehear- 
ing by a single judge had been a violation of the constitution, then the 
decree would have been simply void, as having been made coram non 
judice, and would have been neither the subject of an appeal nor a re- 
hearing ; and it needs no argument to show that if a single judge can 
hear a cause on the merits and make a final decree therein, under the 
present constitution, he may grant a new trial, on the merits, where the 
verdict is against the evidence. 

2d. The next question is, whether the power is conferred by the Code 
of Procedure? It may be admitted that this power is nowhere given in 
express terms; and that the decision of this question involves the con- 
struction of several provisions of that instrument, which are obscure and 
of difficult interpretation. Nevertheless, I am of the opinion that the 
power is necessarily implied, and that it may be shown with reasonable 
certainty. I have come to the following conclusions upon this point : 

1. That no appeal from a judgment entered by direction of a single 
justice can now be brought for any error of fact Appeals are now con- 
fined to errors of law, (section 348.) In that respect the code of 1849 
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differs from that of 1848. (See section 297 of the code of 1848.) Can it 
be supposed that the Legislature intended to deny all relief, where the 
jury, by overlooking some important fact, or by misunderstanding the 
evidence, or from any other cause had determined manifestly against 
evidence? Or where, from passion or prejudice, the damages were ex- 
cessive. Or where, upon a point not litigated at the trial, the injustice 
of the verdict was placed beyond dispute by newly discovered evidence? 
This was an inherent and salutary part of the jurisdiction of the Supreme 
Court, which it cannot be supposed the Legislature intended to abolish. 
2. These cases cannot be heard at a general term, except on appeal 
from the " order" of a single judge, with the single exception of a case 
agreed on, under section 372. It is the manifest policy of the code that 
the court sitting at the general term shall be an appellate tribunal By 
the 278th section, it is declared " that judgment upon an issue of law or 
oifact, or on confession, or upon failure to answer, (except, &c.) shall, in 
the first instance, be entered upon the direction of a single judge or re- 
port of referees, subject to review at the general term." Though this 
section does not specify judgments on a case upon the evidence, yet the 
terms of the section embrace all cases ; "judgment upon an issue of law 
or of fact" is an expression that was intended to include every case that 
can arise, in which judgment is rendered, after an issue has been framed 
upon an answer, either of law or fact. This is in accordance with the 
theory of giving two appeals in all cases originating in the Supreme 
Court, as set forth in the report of the commissioners under section 210. 
They say, " Issues of law and fact in equity cases have heretofore been 
tried before a single judge. Issues of fact, in common law cases, have 
heretofore been tried by a single judge; while issues of law have been 
tried before the judges. To produce uniformity, we propose that all 
issues be tried in the first instance before a single judge, whether of feet 
or law. By this arrangement we are enabled to give two appeals in cases 
originating in the Supreme Court; one from the special term, or circuit, 
to the general term, and one to the Court of Appeals." Thus, where 
questions of law are decided at the circuit, and exceptions taken, the 
decision at the circuit is the first decision, and from that there is an ap- 
peal to the general term ; and from the decision at general term to the 
Court of Appeals. It can hardly be doubted, on a careful examination 
of this report, that all questions of law arising at the circuit, were in- 
tended to be heard on appeal, and appeal only. The original right to 
have these questions heard at the general term, without an appeal, how- 
ever convenient that would be, is in hostility to the spirit of the code, 



PRACTICE REPORTS. 421 

which provides that the remedy for any error in the law committed at 
circuit, must be sought by appeal, and on giving security. But, 

3d. In trials before a single judge and jury, where there is no error 
of law complained of, there can be no appeal Take the case of a special 
verdict under section 261, which simply finds the facts. Here, by sec- 
tion 278, the judgment must be entered before a single judge ; in other 
words, the special verdict must be brought up at the special term, and 
argued and decided there, before the judgment is entered. Here is one 
case, therefore, where the hearing must be before the special term. The 
power, therefore, is impliedly given in this case to hear a cause on the 
merits at special term. But how is it with the other cases, where there 
may be a general verdict, but where the verdict is so plainly against evi- 
dence, or the damages are so enormously disproportioned to the cause 
of action that the judge, instead of directing a judgment, orders the case 
to be reserved for further consideration or argument under section 264? 
This section is a very obscure one, and various interpretations have been 
put upon it. It has been supposed by some that it was intended to em- 
brace equity cases, where the judge wanted time to settle the provisions 
of a decree. A conclusive answer to this suggestion is found in the 
fact that those cases are not tried by a jury, (§ 254,) and therefore sec- 
tion 264 is not applicable to them. Another view of this section regard- 
ed it as embracing common law cases, where from the facts found by 
the jury, the judge hesitated what judgment to give, (Monell's Pr. 241.) 
But the advocates of this theory forget that on a general verdict there 
can be no hesitation; for the judgment follows the verdict unless the 
judge sets the verdict aside. Another construction of this section re- 
garded it as giving a right to the judge to reserve the case for argument, 
to review his own decisions on a case or bill of exceptions at the special 
term. This is a more plausible construction than the others ; but it is 
opposed to the theory of two appeals, before mentioned ; and it involves 
the idea that for errors of the judge at circuit, a party may have his 
choice to go to the special term for redress at a comparatively small ex- 
pense and without giving any security, or to go to the general term on 
an appeal by giving security to pay the debt. In the one case he vir- 
tually has the benefit of three appeals ; from the judge at circuit to the 
special term, from the special term to the general term, and from the 
general term to the Court of Appeals. There is nowhere in the code 
any allusion to this practice. It is not found in section 257, which pre- 
scribes the order of business at the special term and circuit, nor is there 
any provision for the services in section 307, which prescribes the rate 
of compensation, for services in the several phases of a suit ; and the 
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remedy by the appeal is provided in section 848 for precisely this class 
of cases, (viz.,) errors of law committed by the judge on trial. If the 
Legislature had intended to confer on the court at special term, this 
power of reviewing the errors of the judge at circuity they would have 
said so in unequivocal terms. But it is nowhere even alluded to in 
the code. 

But the case is very different with cases on special verdict, motions 
for new trial on the ground that the verdict is against evidence ; and 
on the ground of excessive damages. In all these cases, the motion must 
be made at special term or nowhere. There is no provision for an ap- 
peal (except on the law) from a judgment entered by the direction of a 
single judge. We have seen that the case of special verdicts must go 
to the special term. Then why not in the other cases I have enumera- 
ted, where no error of law has been committed, and where there must 
be, otherwise, an absolute failure of justice? It seems to me that by 
a very strong implication, this power must be exercised by a single 
judge and at the special term. 

4th. Again, in section 401, it is enacted that motions may be made in 
the first judicial district, to a judge or justice out of court, except for a 
new trial on the merits. A new trial for the reason that the verdict is 
against evidence, is a motion for a new trial on the merits; and by im- 
plication, that motion may be made at special term. 

For these reasons I am of the opinion that a justice at special term 
has the power to hear and decide a motion for a new trial, on the 
ground that the verdict is against evidence. 

Note. — As the reasoning of Mr. Justice Gridley, upon the question involved in this case, 
will appear to be in opposition to that of Pepper v. Goulddng, ante, page 310, it is proper that 
the circumstances attending the publication of the latter case should be stated. After that 
case was set up and struck off by the printer, a communication was received from Judge 
Gridley, requesting that it should not be published, as he had come to a different conclu- 
sion upon some of the points involved in it, and wished it to be re-written before publica- 
tion. Of course the answer to the request was, that it was then too late to save it from pub- 
lication, it having been struck off. On receiving the above case, Judge G. remarked (in sub- 
stance) that his attention was drawn to this subject more particularly, in writing this opin- 
ion, lie considered that the case of Leggett v. Mott, ante, page 325, (which he had recently 
seen,) contained the most harmonious system. According to it, the decision of referees on 
questions of fact are to be brought before the special term ; while questions of law go the 
general term by appeal. This is in harmony with cases before a jury. They are disposed 
of in the same way. Although much obscurity remained in relation to this question — as 
that section 348 of the code does not include appeals from referees' reports — and it was quite 
apparent that the commissioners did not provide for cases where the jury erred, there being 
no express provision, giving that business to the special term, Ac. Ac. Yet, on the whole, 
he thought the views taken by Mr. Justice Sandford would conduce to more harmony in 
practice in that class of cases. 
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SUPREME COURT. 

Benjamin Cahoon, Friend Cook and Powers L. Greene, agt. 
The President, Directors and Co. of the Bank of Utica. 

A claim for money had and received cannot be joined in a complaint with a claim founded on 
a refusal to deliver up promissory notes, alleged to have been paid and satisfied. The latter 
has always been treated as a tort, (3 J. R. 452.) 

Herkimer Special Term, April, 1850. — The plaintifls are the general 
assignees of Samuel W. Brown (now deceased.) This action is brought 
under the following circumstances. Brown, in his lifetime, procured 
to be discounted by the Bank of Utica three notes, amounting in the 
aggregate to three thousand dollars ; two of which were made by him- 
self, and one was made by Brown and Rossiter. At the time of getting 
the notes discounted, he placed in the hands of the bank as collateral 
security, a bond and mortgage made by S. Churchill, on which was due 
something over $3000. The notes were not paid at maturity ; but, after- 
wards, the bond and mortgage were paid up, satisfying the notes and 
leaving a surplus in the hands of the bank of $89.42. This sum has been 
demanded by the plaintiffs ; and also the notes, on the allegation that 
Brown's property having paid the note of Brown and Rossiter, his as- 
signees are entitled to the possession of it, as evidence against Rossiter. 
The complaint sets out the above facts, and demands judgment for the 
$89.42 ; and that the notes be delivered up to the plaintiffs. To this 
complaint the defendant has demurred for misjoinder of actions. 

Ward Hunt, for the demurrer, 
A. Loomis, contra. 

Gridley, Justice. — It is manifest that this is the union of a demand 
for money had and received, with a claim which, under the former prac- 
tice, would have been the foundation of a bill in chancery to compel the 
delivery of the notes, under the powers by which that court directed the 
delivery of deeds and other writings, (see Jeremy's Equity Jurisdiction, 
468.) The facts on which the pleader relies to show that the plaintiffs 
are entitled to both kinds of relief, are set forth in the complaint ; and 
both kinds of relief are distinctly demanded, in the prayer of the com- 
plaint. Now, if this be so, these causes of action require different trials. 
The money demand is triable by a jury, and the claim in equity is triable 
by the court, (sections of the Code, 253, 254.) In the one case, the ver- 
dict would be for the sum demanded, $89.42 ; in the other, upon the facts 
of the case, the judgment of the court would be, granting the plaintiffs to 
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be right in the law, that the notes be delivered up ; a verdict, it is at 
once seen, is inappropriate, unless it be a special verdict, on which, 
when found, the court pronounces judgment. 

It is true that by section 253 it is provided; that " when in an action 
for money only, or for specific real or personal property, there shall be an 
issue of fact, it shall be tried by a jury." Now this section relates to 
personal property which was formerly the subject of an action of re- 
plevin, and does not relate to claims in equity ; several provisions seem 
incompatible with such a case ; for example, the 5th subdivision of sec- 
tion 207. But, 

2. Suppose that instead of being a claim in equity it is a proceeding 
to obtain the possession of personal property under chapter 2 of the 7th 
title of the code, sections 206 to 217 inclusive ; then there should have 
been an affidavit of the facts, and very special pleadings should have 
been pursued, entirely incompatible with the union of this with a demand 
for money had and received. Again, the 167th section forbids the uniting 
of this with any other cause of action. This section embraces seven 
distinct classes of actions, providing that any of the same class may be 
united ; of these the sixth is, " claims to recover personal property, with 
or without damages for the withholding thereof." " But the causes of 
action so united must all belong to one only of these classes," is the ex- 
press injunction of the code at the close of this section. 

3. But it is argued that these causes of action are authorized by the 
1st and 7th subdivisions of this section. The 1st embraces causes of 
action arising out of contract, express or implied ; that the claim for the 
money is sought under an implied promise, is quite clear ; but a claim 
founded on a refusal to deliver up notes that are paid up, and "functio 
officio" has always been treated as a tort, {Todd v. Crookskank, 8 J. Rep. 
452.) Again, there is no such contract set out. If the law would 
imply a contract to support such a claim, it would imply a contract in 
a case of assault and battery, to obey the laws of the land, and authorize 
damages for its breach. 

The 7th subdivision embraces " claims against a trustee, by virtue of 
a contract or by operation of law." This section manifestly relates to 
claims in equity against a trustee, properly so called, and has no refer- 
ence to a common law action for money had and received. We must 
have some regard, in construing the code, to the great landmarks of the 
law, as it existed before that instrument became a law. This would be 
stretching the doctrine of torts over every transaction of life. This could 
not have been the intention of the Legislature. Demurrer allowed. 
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SUPKEME COURT. 
Peck vs. Erasmus D. Foot and wife. 



A return to a certiorari made by * judge, who was out of office, before the service of the cer- 
tiorari upon him, is a nullity. 

Where a judge of the late Common Pleas was served with a certiorari, after his term of office 
had expired, under the amended constitution of 1846, to remove certain proceedings had 
before him, (while in office,) relating to " summary proceedings to recover the possession 
of lands," held, that the return made by him was a nullity. 

A justice of (he peace is authorized by statute, (2 R. S. 271, § 260,) to make a valid return to 
a certiorari served upon him, after he has gone out of office, for the purpose of reviewing a judg- 
ment rendered by him. But there is no such provisions of law in cases of special proceed- 
ings, made applicable to a judge. 

Special Term, , 1860. — Motion to set aside a return to 



a certiorari. Proceedings were instituted in June, 1847, by Foote and 
wife, against Peck, before Grosvenor S. Adams, then one of the judges 
of the Greene Common Pleas, to recover the possession of land, under 
the statute relating to summary proceedings, on the ground that the term 
of the tenant had expired, and also that he held over after default in the 
payment of rent. In September following, the term of office of the 
judge before whom the proceedings were had, having expired on the 
first Monday of July, by the operation of the new constitution, a certi- 
orari was granted by this court, at a special term, under the provisions 
of the 47th section of the act relating to summary proceedings for the 
recovery of the possession of land, (2 E. S. 616.) Subsequently, and 
after Judge Adams had removed from the comity of Greene, he made 
and filed a return to the certiorari. A motion was made by Foote and 
wife to set aside the return to the certiorari, on the ground that Adams' 
term of office had expired, and that he had removed from the county, 
and for general relief. 

L. Tremain, for Foote and wife. 
A. Marks, for Peck. 

Harris, Justice. — Though it is the first with which I have met, I 
think we have here a case, which, on its passage from the old to the new 
judicial system, has fallen through. The writ of certiorari lies to re- 
move all judicial proceedings in which no writ of error can be brought. 
It may be addressed to any officer, or tribunal, exercising judicial au- 
thority. It does not lie to any person who does not claim such autho- 
rity. In respect to the judgment of a justice of the peace, it is provided 

Vol. IV. 54 



426 PRACTICE REPORTS. 

by law that a certiorari, duly brought and served upon the justice, after 
he shall have gone out of office, shall have the same effect as if served 
whilst he was in office, (2 E. S. 271, § 260.) And if the justice be dead, 
insane, or out of the state, the case may be reviewed upon affidavits, 
with the same effect as if the facts had been returned by the justice, (2 
R S. 272, § 262.) These provisions were deemed necessary by the Le- 
gislature, in order to save to parties the right to review justice's judgments 
after the justice has gone out of office. But though the Legislature has 
authorized this court to award a certiorari, for the purpose of examin- 
ing any adjudication made under the statute relating to summary pro- 
ceedings to recover the possession of land, it has not provided, as in the 
case of justices' judgments, for obtaining a return to the certiorari, or 
giving effect to such return, when the officer whose proceedings are to 
be reviewed, has, before he is served with the certiorari, gone out of of- 
fice. There is no statute, nor do I know of any principle of law, which 
authorized the person before whom these proceedings were had, to make 
a return to the certiorari, or which would give any effect to such return, 
when made. To be effectual, the return must be an official act, perform- 
ed under the sanction of an official oath. Here the return has been 
made by a mere private citizen, wholly divested of the official power 
and responsibility with which he had been clothed while in office. I 
cannot see how the return is to be regarded as anything else than a 
mere nullity. 

By the 76th section of the Judiciary Act, provision is made for trans- 
ferring certain proceedings, and, among others, proceedings " for the 
removal of a tenant or other person from lands," which should \y^ pend- 
ing, on the first Monday of July, 1847, before any officer whose term of 
office would expire on that day, to some other officer under the new 
constitution. If the proceedings in question, can be deemed to have 
been pending on the day mentioned, it may be that, by procuring the 
transfer of the proceedings as provided in the section referred to, the 
party may obtain a review. Whether that section can be made to em- 
brace such a case, is a question which I need not now decide. 

In the view I have taken of the case, the certiorari which has been 
allowed, can be of no advantage to the party obtaining it I think it 
better, therefore, to direct that the rule allowing the certiorari and all 
subsequent proceedings be vacated. Neither party should have costs 
upon this motion. 
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SUPEEME COURT. 

Zalmon J. McMaster et aL agt Alfred R Booth, Agent of the 

Sing Sing State Prison. 

An action baaed upon carelessness or negligence cannot be referred under the code, although 

it may become necessary in the course of the trial to examine into a large number of items 

constituting the plaintiff's claim for damages. 
The code may have abolished the forms of actions, but the principles which govern them are 

retained. Actions of tort under the former system were never referriblej not because of 

the form, but of the substance of the action. 

Dutchess Special Term, August, 1850. — Motion for reference. The com- 
plaint sets forth that the plaintiffs occupied one of thfc shops belonging 
to the Sing Sing Prison, carrying on the business of plane-making; that 
the agent of said prison caused to be put, into a wooden building ad- 
joining, a steam engine and furnace, and machinery connected there- 
with ; that a negro convict was employed to take charge of said engine- 
room and of the making the fires ; and that by reason of the careless and 
negligent manner in which the fire in said furnace was kept, the building 
took fire on the 19th July, 1843, whereby the property in the shop oc- 
cupied by plaintiffs was consumed or greatly injured. The property 
destroyed comprised several thousand planes and a great number of 
tools, &c. The plaintiffs, upon an affidavit that the trial of the cause 
will involve a long account, now move for a reference. 

T. Nelson and S. F. Reynolds, for plaintiffs. 
Mr. LoCKWOOD and Mr. LARKIN, v /br defendant 

Babculo, Justice. — It is quite clear that, if the plaintifls succeed in 
establishing the facts which constitute the defendant's liability on the 
ground of negligence, it will be necessary to inquire into a great num- 
ber of items of damages, which may render the trial protracted and dif- 
ficult to be disposed of by a jury. The reasons for a reference, there- 
fore, on the score of convenience and economy of time, are of the most 
cogent character, and I should certainly grant this motion if it could be 
legally done. 

But the question is, whether this is a referribh case ? 

Under the old order of things, when actions had names, this would 
have been denominated an action of tort; and the law was well settled, 
by repeated adjudications, that such actions could not be referred. (19 
Wend. 21 ; 8 Denio, 380 ; 19 Wend. 108.) 
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But it is insisted that the code, which, by disturbing well settled rules, 
is put forward as the basis of all sorts of experimental motions, and has 
proved a most prolific source of litigation, has changed the law in this 
respect. But I am inclined to think this proposition untenable. Sec- 
tion 271 provides for a reference without the consent of parties, " when 
the trial of an issue shall require the examination of a long account." 
The account in this case is long enough, but is it such an account as is 
contemplated by the law ? In the case of Silmser v. Redftdd, (19 Wend. 
21,) Justice Nelson says that " the statute only applies to cases where 
accounts, in the common acceptation of that term, may exist and require 
examination." 

In Dedrick v. Michley, (19 Wend. 108,) Justice Bronson observes, 
" It has always been regarded as a proceeding applicable only to actions 
of assumpsit, or debt on simple contract, where the accounts and deal* 
ings of the parties are directly in issue." Now, although the forms of 
actions are abolished, the principles which govern them are retained. 
The objection which formerly lay against referring actions of tort was 
not founded on the form of the action, but on its substance. In cases 
of reference, it was supposed that the referees had little or nothing to do 
but examine the accounts and determine the balance due : but in actions 
of tort, the substance of the action was independent of, and in some de- 
gree preliminary to, the examination of any items of damage which 
might be put into the shape of an account. In the case before us, the 
action is based upon the negligence or carelessness of the defendant, which 
is a question emphatically for a jury. 

Again, to pursue the rule of Judge Nelson, this is not an account 
within " the common acceptation of that term." As I understand the 
meaning of that term, I should define an account to be a computation or 
statement of debts and credits arising out of personal property bought or sold, 
services rendered, material furnished, and the use of property hired and re- 
turned. If an account does not fall within this definition, it is not an 
account within the ordinary legal acceptation of the term, and cannot 
be referred without the consent of the parties. 

It is obvious that the commissioners did not intend to alter the prevail- 
ing rule on this subject by enlarging the meaning of the words " long ac- 
counts." For it will be seen upon page 177 of their first report that they 
had in view the constitutional provision which preserves " trial by jury 
in all cases in which it has been heretofore used," inviolate forever. 
And on page 185 they say, " a trial by jury is secured by the constitution 
to the parties, if they require it, where there are issues of fact in the courts 
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of law, excepting only those where the trial involves the examination 
of a long account." They here refer to the constitution and the law as 
it existed prior to the code. If, therefore, actions of this nature were 
not referrible under the former law, and the constitution has rendered 
inviolate the right of trial by jury in all cases in which it has been 
heretofore used ; it follows that the code has not, and could not, deprive 
either of the parties, in the case before us, of the right to have the issue 
in question tried by a jury. The motion must be denied, but without 
costs. 



SUPREME COURT. 
William R. Doty agt. Roswell S. Brown. • 

Where the Court of Appeals dismissed an appeal with costs, and remitted the proceedings to 
the Supreme Court to be proceeded upon, Ac. And, on motion in the latter court for 
judgment upon the remittitur, it was objected that the former court never acquired any 
jurisdiction over the cause, consequently had no authority to dismiss the appeal, and award 
the general costs on the appeal. Held, that of the former court acted without authority, 
its judgment and proceedings were void, and formed no bar to a remedy brought in oppo- 
sition to them. That the jurisdiction of any court exercising authority over a subject may 
be enquired into in every other court where the proceedings of the former are relied on, 
and brought before the latter, by a party claiming the benefit of such judgment or pro- 
ceedings, (see authorities cited in the case.) The jurisdiction of a court of general juris- 
diction is to be presumed, while that of an inferior and limited jurisdiction must be shown. 
(The decision of the Court of Appeals, on the dismissal, was concurred in.) 

Costs in suits pending on the 1st day of July, 1848, except costs of motions therein, on final 
determination in the Court of Appeals, must be taxed under the fee bill and statute, regu- 
lating costs in the Court for the Correction of Errors. The code has no application to the 
costs in such suits, except costs upon motions. 

Chenango Special Term, June, 1850. — In this case the plaintiff ap- 
pealed to the Court of Appeals from the judgment of this court and 
perfected his appeal. But the bill of exceptions was alone returned by 
the clerk to the Court of Appeals, without the record, and the respon- 
dent moved to dismiss the appeal for that reason ; which motion was 
granted with $10 costs, and also the costs of the appeal, and ordered a 
remittitur to this court : and it is claimed that no remittitur can be 
granted under the 12th section of the code in such a case ; and the re- 
spondent now moves for judgment at special term, and the same is op- 
posed. 

D. Gray, for appellant. 

R. Balcom, for defendant 
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Mason, Justice. — This case comes before the court on motion for 
judgment upon a remittitur from the Court of Appeals to this Court. 
The Court of Appeals dismissed the appeal from this court with the 
costs of appeal and ten dollars costs of motion, and have sent the re- 
mittitur to this court to be proceeded upon according to law. The de- 
fendant's counsel claim and insist that the Court of Appeals never ac- 
quired any jurisdiction over the subject-matter of the cause, and conse- 
quently had no jurisdiction to dismiss the appeal, and award the general 
costs on the appeal. The plaintiff's counsel, on the contrary, contends 
that the judgment of the Court of Appeals, as contained in their remit- 
titur is conclusive between the parties, so far as this court is concerned, 
I am not prepared to assent to the proposition contended for by the de- 
fendant's counsel. When a court has jurisdiction it has a right to decide 
any question which may arise in the cause, and whether its decision be 
correct or otherwise, its judgment, until reversed, is regarded as binding 
in every every other court. But if it act without authority, its judg- 
ments and orders are regarded as nullities. They are not merely void- 
able, but absolutely void, and form no bar to a remedy sought in oppo- 
sition to them. And the jurisdiction of any court exercising authority 
over a subject may be inquired into in every other court where the pro- 
ceedings of the former are relied on, and brought before the latter by 
a party claiming the benefit of such judgment or proceedings, EUiott et 
al. v. Pursell et al., 1 Peters' U. S. R, 328 ; Wilcox v. Jackson, 13 id. 
511 ; 2 Howard U. S. R 43 ; 3 id. 750, 762, 763 ; Borden v. Fitch, 15 
J. E. 141 ; Mills v. Martin, 19 J. E. 33 ; Sutton v. JEdgerton, 9 Cow. R 
227 ; Adkins v. Browner, 3 Cow. E. 206 ; 1 Hill R 130 ; 5 id. 285.) 

The rule is a familiar one that as to courts of general jurisdiction, 
like the Court of Appeals in this state, its jurisdiction is to be presumed 
while that of courts of inferior and limited jurisdiction must be shown 
by the party claiming under them, as their authority will not be pre- 
sumed for their judgments, (see cases above cited.) I have, therefore, 
looked into the papers before me on this motion to ascertain whether 
they overcome the presumption of jurisdiction which the law attaches 
to all judgments in that court, and I have not been able to discover 
that the papers show a want of jurisdiction in this case. The judgment 
of the Supreme Court was perfected and was a final judgment from 
which an appeal would lie under section 11 of the code ; and there is 
no question made but that the appellant had complied with section 334, 
so as to render the appeal effectual. 

The return of the clerk of Chenango county to the Court of Appeals 
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shows that there is a record as well as bill of exceptions while the clerk 
returns only the bill of exceptions with the order of September 4th, 1849, 
omitting the record of judgment. By the third rule of the Court of Ap- 
peals, if the clerk's return be defective, either party may, on an affidavit 
specifying the defect, apply to one of the judges of that court for an order 
that the clerk make a further return without delay. This might have 
been done for aught appears in the papers before me. If I go out of the 
papers and consider the fact which I am in possession of from another 
motion which was before me in this cause at the same term, to-wit, that 
the bill of exceptions, although filed, was not inserted in the record, then 
I do not think it presents a case where the appellate court is without 
jurisdiction. I know that rule 2d of the Court of Appeals, provides 
that the appellant shall cause the proper return to be made and filed 
within twenty days, and says if he omit to do so he shall be deemed to 
have waived the appeal. But even this rule does not take away juris- 
diction of the appellate court, unless the party has actually proceeded 
under it and entered the order dismissing the appeal, which was not 
done when the motion was made before that court to dismiss the ap- 
peal ; and the notice which Mr. Gray, the attorney for the appellant, 
served upon Mr. Balcom, was a mere nullity (Bennett v. Harkness 4 
How. Pr. Rep. 158,) and cannot be regarded as a discontinuance of the 
appeal. And I have not been able to learn from the papers before 
me on this motion that the court of appeals dismissed the appeal for the 
reason that they had no jurisdiction of the appeal. I infer, on the con- 
trary, that the appeal was dismissed because of a defect in the clerk's 
return in omitting to send the record with the bill of exceptions. It 
cannot be said that the court have no jurisdiction because the clerk has 
made a defective return. The appeal in this case was perfect on service 
of the notice of appeal and executing the undertaking provided by sec- 
tion 334 of the code ; and if the appellant had procured an order of the 
court below within twenty days to annex to the bill of exceptions the 
judgment-roll and had the clerk returned the record also, the appeal 
would not have been dismissed. 

But it is said by the plaintiff 7 s attorney, that section 12 of the code 
does not authorize the Court of Appeals to send a remittitur to this court 
when that court dismisses the appeal. The determination of this ques- 
tion depends upon the construction which is given to that section, and 
the Court of Appeals have held in two cases at the Janunry term, 1850, 
that it does, and hence adjudged the very question in the case under con- 
sideration, and which it ill becomes this court to review, (4 How. Pr. 
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R 184.) The motion in this case must therefore be granted, and the 
defendant must have judgment for the costs of the appeal and ten dol- 
lars costs of motion to dismiss the appeal. 

And as a question was raised on the motion as to what costs the re- 
spondent was entitled to, I may as well settle that question now and 
save another motion in this cause. The costs are governed by the fee 
bill as contained in the Bevised Statutes and are to be taxed by an offi- 
cer authorized to tax costs in such cases. 

By section 8 of the code, none of the sections of title 10 of the code, 
"entitled of the costs in civil actions" are applicable to civil actions com- 
menced in the courts of this state before the 1st day of July 1848, 
unless otherwise provided therein. 

Now the only provision in relation to applying any part of title 10 to 
suits pending on the 1st day of July 1848, is found in the act entitled 
11 an act to amend an act entitled an act to facilitate the determination of 
existing suits in the courts of this state," passed April 11, 1849, and which 
applies section 315 alone, and which is the section in relation to costs on 
motion, &c It follows, therefore that the code, so far as costs are con- 
cerned, except as to costs upon motion, has no application to any suit 
pending in the courts of this state on the 1st day of July, 1848. And 
all such suits are left to their final determination, into whatever court 
they may be carried, to the effect of the former fee bill. The costs of 
the appeal in this case are to be taxed under the fee bill regulating costs 
in the Court for the Correction of Errors, as provided by the rules and 
practice of that court and the statutes in relation thereto, (2 W. K. 239 ; 
Graham's Pr. 977, 978, 2 ed. ; 2 E. S. 622.) 



SUPBEME COUBT. 
Elizabeth M. Bedell vs. John W. Stickles. 

An order of a single justice refusing to strike out matter as irrelevant and redundant, 
in a pleading is not an appealable order to the general term, (See Whitney agt Whitney 
ante, page 315.) 

Appealable orders, as settled; in the second district are, 1st Those mentioned in § 349. 
and which relate only to appeals from orders and judgments in "civil actions." 

2d. Special proceedings of an equitable nature, such as under the former practice were ap- 
pealable from a vice-chancellor to the chancellor. 

3d. In special proceedings, not of an equitable nature, where an appeal is^expresslv given 
by statute, or existed according to the former practice of the Supreme Court 

Special proceedings are not regulated by § 349, but depend upon the pre-existing laws 
and practice. 
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R seems, that the rale in relation to striking out irrelevant and redundant matter, should be 
in analogy to that of the old Supreme Court, in relation to frivolous demurrers. Where 
there is some question, or ground for argument about it, the application should be. refused. 
{The views of Mr. Justice Habbis in the cases of White v. Kidd, and Eynds v. Griswold, ante, 
pages 68 and 69, upon this subject, concurred in.) 

Dutchess General Term, Poughkeepsie, July, 1850. — Justices Morse, 
Barculo and Brown. In this case Justice Wright made an order 
on the application of the defendant, refusing to strike out certain mat- 
ters contained in the complaint, which defendant's counsel moved to 
strike out as redundant and irrelevant The defendant, thereupon, ap- 
peals from that decision to the general term, and contends that this court 
should now strike out those facts which the justice refused to strike out. 

E. P. Cowles, for plaintiff. 
Mr. Reynolds,^ defendant 

By the Court, Barculo, Justice. — The question as to what cases are 
appealable from the decision of a single justice, was presented several 
times at the last general term of this court held at Brooklyn. We 
therefore took the matter into consideration, with a view of settling the 
practice in this district ; and now take this occasion to state our conclu- 
sions. 

In the first place, we are of opinion that section 849 of the code re- 
lates only to appeals from "orders and judgments in civil actions" This 
is apparent as well from the language of the section as the language of 
section 823, which is the first section of the title, and declares that " the 
only mode of reviewing a judgment or order, in a civil action, shall be 
that prescribed by this title ;" and section 8, which assigns the second 
part of the code " to civil actions commenced in the courts of this state," 
&c. 

It follows from this view, that appeals in special proceedings are not 
regulated by section 349, but depend upon the pre-existing laws and 
practice. 

Consequently, where the proceeding is of an equitable nature, such 
as under the former practice, would have come within the cognizance 
of a vice-chancellor, and was subject to appeal to the chancellor, in such 
cases an appeal now lies from the decision of a single justice to this court 
at a general term. This, of course, includes the applications in regard 
to the removal of trustees, or the disposition of trust estates which have 
been before us. 

But where the special proceeding is of such a nature as not to fall 
within the jurisdiction of the former Court of Chancery, then, as a gen- 
eral rule, no appeal lies to the general term, from the decision of the 

Vol. IV. 55 
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special term. The exceptions are where such appeal may be expressly 
given by statute or existed according to the former practice of the Su- 
preme Court. This rule is analogous to the rule formerly prevailing in 
the Court of Chancery and Supreme Court, the powers of which are 
transferred to this court by the constitution and Judiciary Act of 1847. 

Applying these principles to the case before us, it is obvious that the 
appeal cannot be sustained, because it is from an order made in an action, 
and therefore, is regulated by the code, but does not fell within any of 
the subdivisions of section 349. The defendant's counsel contends that 
it " involves the merits of tfie action, or some part thereof." But this 
cannot be so ; for the very ground of the motion is, that the matter sought 
to be stricken out is redundant and immaterial. Now, if the matter is 
redundant and immaterial, it cannot clearly involve the merits; and if 
it does not. involve the merits it cannot get to us by appeal. If, how- 
ever, it should be conceded that the matter does involve the merits, then 
the decision of Justice Wright in refusing to strike out the merits, was 
clearly right, and must be affirmed, if we should entertain the appeal. 

In regard to the question of striking out irrelevant and redundant 
matters, I will add that I have had several recent applications before me 
of this nature, and have in every case denied the motion. This was 
done upon the ground that there was some question as to the matters 
being wholly irrelevant. I think the true rule to be adopted, is one in 
analogy to the rule of the former Supreme Court, in regard to frivolous 
demurrers. If the case was such as to require any argument to show 
that it was frivolous, the court would not dismiss the case, but retain it 
for argument in its order on the calendar. So under the code, if the 
matter on being stated is not clearly irrelevant, it should not be stricken 
out on motion, but the party should be left to his demurrer. Nor should 
motions of this character be encouraged by striking out every super- 
fluous word unless it partakes of the scandalous, or otherwise manifestly 
aggrieves the opposite party. I think that the true view of this part of 
the code has been taken by Justice Harris in White v. Kida\ and Hynds 
v. Qriszvold, (4 How. 68 and 69.) 
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SUPREME COURT. 
Graham agt. Millimax. 

Where a case has been tried without a jury, or by a referee, a review upon the evidence ajv 
pearing upon the trial, either of the questions of fact or of law, can be heard before a spe- 
cial term ; such terms having power to grant or refuse a new trial. 

Such review is brought before the court by a case made and settled according to the rules of 
the court 

A biU of exceptions taken on the trial, or in pursuance of § 268 and 272 of the code, is parcel 
of the record, and can be heard only on appeal at a general term. 

A case reserved under § 264, 265, can be heard only at special term, either upon the judges' 
notes or upon a case as he shall direct 

A rehearing is^i proceeding different from a bill of exceptions, case reserved, or motion for 
a review, and is to be understood in the sense in which the term was used prior to the 
code. 

What costs are recoverable on the case reserved, motion for review, or rehearing ? Quasre. 

(This case accords with the views taken in Leggttt agt Mott, ante, page 325 ; and Lush agt 
Lush, ante, page 418.) 

At chambers, July 22, 1850. 

Willard, Justice. — This is an application for an order to stay pro- 
ceedings, on a judgment upon the report of referees, with a view to 
move at the next special term in Washington county, for a rehearing 
or new trial, in pursuance of section 272 of the code. It involves the 
question, whether the court at a special term, can grant a rehearing, or 
a new trial on a case, after a trial and judgment by referees? 

The code provides four ways by which, in actions pending in the Su- 
preme Court, the decision of the tribunal by which they are first tried 
may be examined. First, by appeal. This enables the court, at a general 
term, by means of a bill of exceptions, to correct the errors in matters of 
law, committed by a single judge, either at the circuit, or on a trial with- 
out a jury, or by a referee to whom the whole issue has been referred. 
(Code, § 348, 268, 272.) This appeal is a substitute for a writ of error, 
in actions at law under the former practice, and takes the place of the 
former appeals in the Court of Chancery, from first decrees. The rules 
which regulate the practice are 18, 19, 27, 32, and perhaps some others. 
This remedy cannot be pursued until after judgment, and reaches sub- 
stantial defects of the record. Secondly, by case reserved for argument, or 
further consideration, under sections 264, 265. This applies to causes 
tried by jury, and must be moved for before judgment. The judge who 
reserves the cause, if he be the one who hears the argument, by necessary 
implication has the power to set aside the verdict and grant a new trial. 
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The last paragraph of rule 31 was designed to regulate the practice in 
this respect ; and although the code and the rule are both silent on the 
subject, it is believed that a case, thus reserved, may be heard before 
any other judge holding a special term, with the like power of granting 
or refusing a new trial. If made at the same term of the trial, before 
the judge by whom the cause was tried, the argument will generally be 
made upon the judge's notes. But should there be an appeal to the 
general term, from the judge's order in granting or refusing a new trial, 
a case must be prepared according to the rule. Thirdly, by a motion 
for a review upon the evidence appearing on trial, either of the questions of 
fact or of law, on a trial by the court, where a trial by jury has been 
waived, and on trial by referees. (Code, § 268, 272.) The loth and 
24th rules, as originally drawn, were designed to regulate this practice. 
This motion is not made until after judgment. And fourthly, by a re- 
hearing granted by the court, in which the judgment is entered, under the 
last clause of § 272. This applies only to cases in which the whole 
issue has been determined, on a trial by referees. The rules of the Su- 
preme Court make no specific provision for this last class of cases, but 
they are left to be regulated by the code, and the general analogies of 
the practice. The 92d rule adopting the customary practice, in cases 
not provided for, is applicable. 

The power of setting aside a verdict obtained irregularly, or by sur- 
prise, and of granting a new trial, on the ground of newly discovered 
evidence, belongs also to the special term, but these remedies are not 
material to be noticed in this connection. 

The question whether a motion for a " review upon the evidence ap- 
pearing on the trial, either of the questions of law or of fact," can be 
heard at a special term, was discussed at the convention of the judges 
who revised the rules in August, 1849. Some of the judges were of 
opinion that this is a different proceeding from a bill of exceptions, pro- 
vided for in the first clause of the same section, 268, and was to be heard 
at a special term, whether the cause sought to be reviewed had been 
tried before the court, without a jury, or by referees. This was my own 
opinion. The 24th rule, as reported, did not prescribe before what 
court the question should be argued, it being supposed by me that the 
code contemplated that it should be had at the special term ; a majority 
thought otherwise ; and the clause requiring such case to be heard only 
on appeal at a general term, was adopted and inserted in the rule. If 
this clause be in conflict with the code, as I think it is, it must of course 
give way. 

Some of these questions have recently been decided in the Superior 
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Court and Court of Common Pleas of New York, substantially in con- 
formity to the views of the minority of the judges, at the last general 
meeting. The case of Leggett v. Mott (4 Howard, 325,) in the Superior 
Court, and Harting v. McKinley (3 vol. Code Beporter, 10,) in the 
New York Common Pleas, are in the main a correct exposition of the 
practice. I cannot concur with brother Gbidley, in Pepper agt. 
Ooulding^ (4 Howard, 310.) where he differs from the foregoing views 
of the law. His observations on the questions above considered, though 
entitled to great weight, were not necessary to a decision of the cause 
before him, inasmuch as the defendant had appealed ; and he clearly 
could not be entitled to an appeal to the general term, and prosecute, at 
the same time, a motion for a new trial at a special term, or apply for a 
re-hearing. By bringing an appeal he had made his election of remedies. 
The clause which allows a party to apply for a re-hearing, in a cause 
tried before referees, (§ 272,) was not in the original report of the com- 
missioners on practice and pleading, nor was it in the code of 1848. It 
was an addition made to the section by the judiciary committee of the 
senate when the amended code of 1849 was adopted. In effect it gave 
one more remedy to correct the errors of referees, than it did to correct 
those of the court, when trying the cause without j ury . The Legislature, 
we must presume, meant something different by the term re-hearing ^ from 
a review upon the evidence. Having used a technical term of well-known 
signification, without any intimation that a different meaning was in- 
tended to be affixed to it, the inference is that it should retain its tech- 
nical meaning. It was probably intended to apply only to that class of 
cases which were formerly of equitable cognizance. Such actions are 
now generally tried without a jury by the court, or are referred to a sole 
referee to hear and determine. The re-hearing of a cause in chancery 
was a practice well-known to theprofession. The Legislature may, per- 
haps, have been willing to retain it, as a cumulative remedy, when the 
action was tried by a referee ; and as the distinction between actions at 
law and suits in equity was expressly abolished by § 69, the remedy thus 
retained, became applicable to all actions tried by referees, whatever the 
subject of controversy. It will never be necessary to apply for a re-hear- 
ing, except in cases where that would have been the appropriate remedy 
under the former practice. In most cases, the bill of exceptions will 
enable the complaining party to correct, on appeal, the errors of law, and 
a case will enable him to review, before a special term, subject to appeal 
to the general term, the questions either of fact or law, which may have 
arisen on the trial. 
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That a re-hearing should be applied for at a special term, rather than 
at a general term, is most consistent with the whole structure and plan 
of the code. It is the special term by which the referee is appointed. 
That term has power to render judgments and grant new trials. No 
judgment is entered at a general term, except on appeal The judges 
at their general convention might, no doubt, by general rules, have im- 
posed terms on granting a re-hearing and limited the time within which 
it might be granted. But they declined altogether making any new 
rules on the subject. As the 92d rule was intended to apply the cus- 
tomary practice of the former Court of Chancery and Supreme Court in 
cases not provided for by statute, or the written rules of the court, and 
as neither the code or the rules make any specific provision for the prac- 
tice on moving for a rehearing, the special term will doubtless be 
governed, in acting upon these applications, by the former practice as 
indicated by the late rules in equity, number 78, 79 and 80, as far as 
they are not inconsistent with the present practice. 

If the construction of the code, in the foregoing particulars, be correct^ 
one consequence will be the increase of business at the special term. A 
party dissatisfied with the result of a trial will ask for a review, or a re- 
hearing, as the case may be ; and as either of these remedies may be 
sought without giving security, they will generally be resorted to before 
an appeal. The conclusive answer to this objection is, that the fault, if 
it be a fault, is in the system and not in the courts. But in truth it does 
not essentially differ from the former practice. A motion for a new trial 
upon a case, could in most actions be made before the circuit judge, 
without giving bail. Such motion was made without bail, to set aside 
the report of referees, or the verdict of a jury, or a non-suit when the 
motion was made, in the first instance, in the Supreme Court. The judges 
may diminish the abuse by withholding an order to stay proceedings, 
when there is no probable cause for disturbing the decision below. The 
business of the general term will probably be diminished nearly in the 
same proportion as that of the special terms are increased. 

Another correction of the abuse will be found in the fact, that to a 
great extent a motion for a review or re-hearing, and on a case reserved, 
must be at the expense of the moving party, without a prospect of re- 
imbursement from the adverse party. The fee bill makes no specific 
allowance for drawing cases, engrossing same, &c, nor for the argument 
before the special term. Such argument cannot be treated as a trial of 
an issue, so as to entitle counsel to the fee allowed by § 307. The de- 
finition of the terms issue and trial (§ 248, 252) precludes such construe- 
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tion. A sum not exceeding ten dollars, may perhaps be allowed under 
§ 315. The application for a new trial before a special term, is a mo- 
tion, (§ 400, 401,) and perhaps in difficult or extraordinary cases, the 
prevailing party may be compensated by an extra allowance under 
§ 308. It is obvious that the Legislature have held out no temptation 
to abuse on the score of costs, unless the fact of being relieved from 
the hazard of paying costs on failure, shall prove to be such temptation. 
As there is probable cause for staying proceedings in this cause to 
enable the party to move, at special term, for a rehearing, or new trial, 
I shall grant the order. 



SUPREME COURT. 
Robert Watts and others agt. Jonathan Aikin and others. 

An appeal from a surrogate's order, admitting or refusing to admit a will to probate, should, 
in the first instance, be heard at general term. 

Dutchess General Term, Poughkeepsie, July, 1850. — Justices MORSE, 
Babculo, and Brown. 

T. C. Campbell and H. Angevine, for appellants. 
H. Swift and.B. Bailey,^ respondents. 

By the Court, Babculo, Justice. — The question is presented by this 
case whether an appeal from the surrogate's order, admitting a will to 
probate can be heard, in the first instance, at the general term. 

Under the Revised Statutes such appeals were made to and heard by 
a circuit judge. By the 16th section of Judiciary Act of 1847, it is 
declared that the Justices of the Supreme Court shall possess the powers 
and exercise the jurisdiction now possessed and exercised by the jus- 
tices of the present Supreme Court, chancellor, vice-chancellors, and 
circuit judges,' 11 &c. This section transfers the former powers of the cir- 
cuit judges to the Justices of the Supreme Court and not the court it- 
self. Under this provision alone, therefore, such appeals could not be 
brought to this court. 

But the 17th section contains this clause : " appeals may be brought 
from the decisions, decrees or orders of the county judge, acting as sur- 
rogate, or other officer, acting as such, in all cases where appeals may now 
be brought from surrogates to the chancellor or circuit judge ;" and 
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by a subsequent clause it is provided " that the appeals hereby autho- 
rized shall be brought to the Supreme Court organized by this act." 

The question then arises whether the phrase, " other officers," includes 
the surrogate, so as to make appeals from his decisions, admitting or re- 
fusing to admit, a will to probate, appealable to this court My first 
impression was that the term, other officers, referred solely to the dis- 
trict attorney, or local officers elected to perform the duties of county 
judge and surrogate. But subsequent examination has satisfied me that 
my impression was incorrect ; for the Judiciary Act of 1847, speaks con- 
stantly of the " officers elected to perform the duties of surrogate," And 
nowhere speaks of the surrogate in any other way. In fact this phrase 
is substituted for the old title of " surrogate." Thus, in section 33, it is 
provided that " in counties, in which the duties of surrogate are per- 
formed by a separate officer elected to perform the duties of surrogate," 
Ac. This clearly refers to the surrogate. 

Again, section 37 declares " the county judge, or other officer, elected 
to perform the duties of the office of surrogate," &c., "when acting as 
surrogate," &c., shall possess the same powers, &c., as are how possessed 
by surrogates, &c. Similar language is also used in the " act to provide 
for the election of certain judicial and other officers, and to fix their 
term of office," passed, May 12, 1847; and it may not be unimportant 
to notice that section 14 declares that separate officers, elected to perform 
the duties of surrogate, under the 14th section of article 6 of the consti- 
tution, shall be denominated " surrogate of their respective counties." 
The section of the constitution above referred to, probably originates 
the phrase, by providing that " in counties having a population exceed- 
ing forty thousand, the Legislature may provide for the election (not of 
a surrogate, but) of a separate officer to perform the duties of the office 
of surrogate." 

I think, therefore, that the term other officer, in section 17 of the Judi- 
ciary Act, includes the officer usually denominated "surrogate;" and 
that, therefore, an appeal lies from the decision of the surrogate of 
Dutchess county to this court. And if this be so, it is quite obvious 
that such appeal can and ought to be heard at the general term. For 
the appeal being given to the Supreme Court, organized by that act; and 
that act, in defining the duties of the special terms of the court> not in- 
cluding this nor any other appeal, it follows that such appeals can be 
heard only at a general term. 
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SUPREME COURT. 
Malissa M'Lees agt. William L. Avert. 

A defendant against whom a judgmeut is obtained for a less amount than he offered in writ- 
ing, to allow judgment to be taken against him, under section 385, is entitled to costs 
against the plaintiff, from the time of the offer. 

Such defendants is not entitled to an extra allowance, under sections 308, 309. 

Special Term, May, 1850. — This action was commenced by 



summons and complaint, in January, 1849. It was brought to recover 
of the defendant money collected by him, as attorney for the plaintiff. 
The plaintiff in her complaint, as amended, demanded judgment for 
$255. The defendant, on the day of the service of the copy of the 
amended complaint, served upon the plaintiff's attorney, an offer in 
writing, under section 885 of the code, to allow judgment to be taken 
against him for $125. The plaintiff declined the offer, and the cause 
was referred to a referee to hear the cause, and report upon the whole 
issue, and he found in favor of the plaintiff $115. The defendant now 
moves for an extra allowance in his favor of ten per cent, on the sum 
claimed by the plaintiff. The motion is resisted on the ground that no 
extra allowance oan be made in this case. 

W. L. Avery, in person 

"W. L. F. W ARREN, for plaintiff. 

Willard, Justioe. — By the 385th section of the code, the defendant 
was entitled to costs of the suit against the plaintiff, which accrued sub- 
sequent to his offer. The plaintiff was eatitled to costs up \p the time 
when the offer was made. The question is, can an extra allowance be 
made to the defendant, under the circumstances of this *&ae. An extra 
allowance cannot be made unless the party in who*s favor it is claimed 
has recovered judgment in the cause. This is obvious from an attentive 
examination of § 309. The 1st subdivision *> that if the plaintiff recov- 
er judgment, the extra allowance shall be upon the amount of money, or 
the value of the property recovered, or claimed or attached, &c. 2d. If 
the defendant recover Judgment, it shaU be upon the amount of money, or 
the value of the property claimed by the plaintiff, &c, &c. The defend- 
ant did not recover judgment in this cause, but the judgment went against 
him. He does not fall within the scope of the section and is entitled 
only to the costs whioh accrued subsequent to the offer. These costs 
are to be collected by motion, and probably may, on a proper applica- 

Vol. IV. 56 
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cation, be set off against the plaintiff's judgment The term costs em- 
braces merely the ordinary costs of the suit, and not the extra allowance 
spoken of in sections 308 and 309. I think the defendant is not entitled 
to an extra allowance in this case. 
Motion denied. 



COURT OF APPEALS. 
Decisions — June Term, 1848 — at the Court Boom in the city of Rochester. 

Edmund R. Sherman, plaintiff in error, vs. The Mayor, &c, of the 
city of New York, defendants in error. — Judgment affirmed. Samuel 
Shekwood, for plaintiff in error ; Willis Hall, for defendants in er- 
ror. 

This was a question, whether under a written contract to pay seven 
cents per cubic yardy&r executing the digging and refilling, the lowest price 
for excavating common earth, the contractor who executed the work, 
could charge more than the contract price, where it appeared that a por- 
tion of the digging was through hard-pan and rode, and worth much 
more per cubic yard. Held, that the contract price must govern. (Re- 
ported, 1 Comstock, 316.) 

Robert L. Taylor, plaintiff in error, vs. Andrew C. Morris, de- 
fendant in error. — Judgment reversed, and venire de novo by the Supreme 
Court; costs to abide ike event F. R. Sherman, for plaintiff in error ; 
James J. Ring, for defendant in error. 

This wa& an action of ejectment. The title of the premises claimed 
under a will, Vought in question the matter in dispute ; that is, whether 
one executor can execute discretionary (with the executors^) as well as per- 
emptory powers of sale, contained in a will ; there being three execu- 
tors appointed, and two of them neglecting to qualify. Held, that he 
could. (Reported, 1 Comfitock, 841.) 

Andrew Winter, plaintiffm error, vs. Randolph Y. Kinney, de- 
fendant in error. — Judgment reversed, and venire de novo by the Supreme 
Court; costs to abide the event G. R. J. Rowdoin, for plaintiff in error ; 
William Curtis Noyes, for defendant in error. 

This was a case deciding that any agreement taken from a party in 
custody, intended as an indemnity to the sheriff; for a breach of duty, is 
void. But the prohibition extends only to the officer — not to the plain- 
tiff in the process. And where there is some evidence that such an 
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agreement is made with the consent and for the benefit of the party, 
and with his authority. ; it is a question of fact for the jury whether the 
sheriff or party made the agreement (Reported, 1 Comstock, 306.) 

Elisha Ruckman, plaintiff in error, vs. Stagey Pitcher, defendant 
in error. — Judgment reversed, and venire de novo by the Supreme (hurt; 
easts to abide the event James T. Brady, for plaintiff in error ; N. B. 
Blunt, for defendant in error. This case decided, 1st, that the losing 
party in an illegal bet or wager may recover back from the stakeholder 
the sum deposited, after paid over to the winner, by direction of the 
loser. 2d. Such an action may be maintained, without demand. 8<L 
A wager upon the result of a horse-race in Queens county (Long Island 
course,) is unlawful, notwithstanding the statute allowing races there ; 
and, 4th. That the party who stakes a sum of money with others, on 
an illegal wager, may recover his amount of the fund, without joining 
the others in the action. (Reported, 1 Comstock, 892.) 

David Selden, appellant, vs. Benjamin W. Rogers, respondent 
— Decree affirmed. P. Y. Cutler, for appellant ; A. C. Bradley, for 
respondent. 

This was a demurrer by Rogers, one of the defendants, to a bill in 
chancery, filed by Selden, to obtain a partition of certain lands held by 
Noyee & Ogden, under a conveyance in trust to sell the lands, or the 
equitable interest which Rogers had at the time of the conveyance to 
the trustees, and to apply the proceeds to the payment of certain debts 
which Rogers once owed to Selden & Vermilya, a part of which debts 
had been assigned to others of the defendants, when the bill was filed. 
And to restrain the trustees from selling the trust property for the benefit 
of the holders of those debts. 

It appeared from the bill that the question was a very complicated 
one, arising from trust conveyances. And the demurrer involved two 
questions. 1st. Whether there was any equity in the case made by the 
bill. 2d. Whether Rogers was a necessary party. 

The vice-chancellor of the. first circuit overruled the demurrer, and 
Rogers appealed to the chancellor, who reversed the vice-chancellor's 
decision, saying, that "it was very evident from the statements in the 
bill, that the complainant had not such an interest in the property con- 
veyed to the trustees, as entitled him to make a partition of it. By the 
terms and operation of the original trust deed, the only interest he had 
in the land was the right to have it> or so much of it as was necessary, 
sold for the payment of the debts due to him and Vermilya, when those 
debts should become due. That clearly was not a partible interest, 
which would authorize the filing of a bill in partition by him." 
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The chancellor also held that Rogers was not a necessary or proper 

party. (Not reported.) 

AnAM W. Spies, plaintiff in error, vs. Robert Gilmore and others, 
defendants in eTTOT.—Judgrnent affirmed Charles O'Conor, for plain- 
tiff in error ; A. Crist, for defendants in error. 

This was a case holding that a demand of the maker of a promissory 
note, specifying no place of payment, and notice to the endorser, was 
necessary to charge the endorser, where the maker and endorser resided 
out of the United States at the time of the making and maturing of the 
note, such residence being well known to the payee and holder. 

Also, that an endorser of a note for the purpose of security, and en- 
abling the maker to get further time of the payee, could not be held as 
joint maker or guarantor. (Reported, 1 Comstock, 321.) 

Charles Richards, plaintiff in error, vs. Charles M. Graham, de- 
fendant in error. — Judgment affirmed. Thomas L. Wells, for plaintiff 
in error ; T. E. Tomlinson, for defendant in error. 

This was an action of assumpsit : the plaintiff declared upon the money 
counts, and for goods, work and materials generally ; and in his bill of 
particulars, served upon the defendant's attorney, he claimed, besides a 
small amount for extra work, the sum of $180, as amount due to plain- 
tiff as agreed upon for finishing three houses in Eleventh street, in the 
city of New York, for the defendant 

The defendant pleaded the general issue, payment and notice of set- 
off; to the pleas of payment the plaintiff replied and joined issue. The 
cause was tried in the Superior Court in New York, in 1842. The jury 
rendered a verdict for the plaintiff for $70.06. There was a disputed 
point upon the trial, arising from the terms of the contract, upon which 
contradictory evidence was given ; that was, whether the plaintiff was 
to receive some $98 of rent due from one Downing (his brother-in-law) 
to the defendant, as part payment of the contract price, $180, or whether 
he was to receive $180 besides the rent. The judge allowed the plain- 
tiff to give evidence of the value of the yrork done by him, although 
the evidence was objected to as irrelevant and improper, on the ground 
that the work was by special agreement to be done for $180. 

The Supreme Court (Be ardsley, Justice) held that the disputed ques- 
tion respecting the contract as to the allowance of rent was fairly put to 
the jury to ascertain how it was in that particular. They having disposed 
of it by their verdict, there was no ground of complaint in that re- 
spect But held, that the evidence admitted to prove the value of the 
work done was erroneous, because the plaintiff was notseeking to recover 
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on a quantum meruit for work and labor done by him ; for the cause 
proceeded upon and was tried on the assumption or virtual concession 
that some particular price had been agreed upon between the parties. 
For this reason the judgment of the Superior Court was reversed. (Not 
reported.) 

Ann Lohman alias Madame Kestell, plaintiff in error, vs. The 
People, defendants in error. — Judgment affirmed. Edward Sandford, 
for plaintiff in error ; John McKeon, district attorney, for defendants 
in error. 

It was decided in this case, that mere surplusage in an indictment did 
not vitiate. Facts alleged in an indictment which constitute a misde- 
meanor will be good for that offence, although additional facts which 
nearly {intent not averred) constitute felony are also alleged. 

Questions of privilege to jurors and witnesses in criminal cases were 
also raised and decided. (Reported, 1 Comstock, 379.) 

John F. J. Deraisemes, plaintiff in error, vs. The Merchants' Mu- 
tual Insurance Co., defendants in error. — Judgment affirmed. Charles 
O'Conor, for plaintiff in error ; Daniel *Lord, for defendants in error. 

This case decided that premium notes taken for premiums in advance, 
by a mutual insurance company, in pursuance of its charter, were valid 
for the whole face thereof, although the premiums on insurances actu- 
ally received by the maker, amounted to only a part of such note. The 
consideration in such notes may be upheld, &c. (Reported, 1 Comstock, 
371.) 

John Hughes and others, plaintiffs in error, vs. PSilip Hone and 
another, receivers, &c. defendants in error. — Judgment affirmed. This 
cause was submitted upon printed arguments and points. Geo. Wood, 
for plaintiffs in error ; Daniel Lord, for defendants in error. 

It appears that this case was substantially like the last. The principle 
involved being the same, and the decision the same. * (Not reported.) 

John Bogert, plaintiff in error, vs. Harrison W. Morse, defendant 
in error. — Judgment affirmed. E. Van Buren, for plaintiff in error ; 
B. W. Franklin, for defendant in error. 

It seems, that where one party receives money from another, and 
there is no explanation of the fact, the presumption is that it is received 
as payment and not as a loan. (Reported, 1 Comstock, 877.) 

Judiah Ellsworth, appellant, vs. Lewis B. Thompson, respondent. 
— Decree affirmed. Submitted upon printed arguments and points. Ju- 
diah Ellsworth, appellant, in person ; E. H. Rosekrans for respond- 
ent. 

This was a case giving a construction to the 80th section of the titte 
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of the Revised Statutes relative to writs of error and appeals ; applying 
it to appeals from orders or decrees of the Court of Chancery, whether 
made by the chancellor or vice-chancellor. 

Also, that a defendant in a foreclosure suit is not entitled to have set- 
off against the mortgage debt, an unliquidated claim for damages upon 
an injunction bond given after suit commenced. (Reported, 1 Barb. Ch. 
R. 624.) 

Anna Maria Merriam, appellant, vs. Jacob Harsen and others, 
respondents. — Decree affirmed, George Wood, for appellant; James 
W. Gerard, for respondents. 

This case involved questions as to the powers and privileges of sl feme 
covert in relation to the conveyance of real estate by her to her husband, 
through the medium of a third person ; and the validity of such convey- 
ances, &c. (Reported, 2 Barb. Ch. R. 282.) 

The Mayor, &c. of New York, plaintiffs in error, vs. Horace But- 
ler, defendant in error. — Judgment affirmed Willis Hall, for plain- 
tiffs in error ; Charles O'Conor, for defendant in error. 

This suit was commenced in the Superior Court of New York, to re- 
cover (in an action of debt) a balance due on a building contract. The 
question in the case involved the construction of a clause in the contract 
relative to the appointment of appraisers, and an umpire in case of dis- 
agreement, respecting certain extra work ; and also whether the award 
of the umpire exceeded the matters submitted to him ; and whether 
oral evidence might be given to invalidate the awafd, by showing that 
the arbitrators exceeded their powers, though the submission and award 
were in writing and under seal. (Reported, 1 Hill, 489, in Supreme Court. 
Reported, 7 Hill, 329, in Court of Errors, reversing the decision of the 
Supreme Court. On appeal to Supreme Court from the second trial. 
Reported, 1 Barb. Sup. Court Rep. 325.) This decision was affirmed by 
this court. 

Matthew Barron, plaintiff in error, vs. The People, defendants 
in error. — Judgment reversed, venire de novo, by New York Oyer and Ter- 
miner. Edward Sandpord, for plaintiff in error ; John M'Keon, for 
defendants in eixor. 

The deposition of a witness taken in a criminal case pursuant to the 
statute (1844, p. 476, § 11) relating to certain offences committed in the 
city of New York, may be read in evidence on the trial of an indictment 
on proof that the witness is a non-resident of the city at the time of the 
trial, and was so when the deposition was taken. (Reported, 1 Coin- 
stock, 386. 
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Stephen Whitney, plaintiff in error, vs. James P. Allaire, de- 
fendant in error. — Judgment affirmed. Edward Sandford, for plain- 
tiff in error ; Francis B. Cutting, for defendant in error. 

This case decided, that where one conveys or leases to another his 
right in real estate, an action will lie for a fraudulent representation as 
to the territorial extent of such right Also, the measure of damages in 
such a case, &c., (Beported, 1 Comstock, 305.) 

John NOBLEand others, plaintiffs in error, vs. Edward C. Hallidat, 
defendant in error. — Judgment of the Supreme Court reversed, and that of 
the Superior Court affirmed. L. Livingston, for plaintifib in error ; 
Edward Sandford, for (Jefendant in error. 

This case decided that under the statute (2 R. S. 464, § 41, 42, &c.) 
it was sufficient for a receiver of an insolvent corporation, on an appli- 
cation for a warrant against a debtor of the corporation to make the 
requisite proof for such warrant, by his own oath, on information and 
belief. (Reported, 1 Comstock, 830.) 

John A. Moore, appellant, vs. Theodore Des Arts, respondent. — 
Decree affirmed. H. S. Dodge, for appellant ; Daniel Lord, for re- 
spondent. 

This was a case in relation to the right of a purchaser to recover of 
the importer the drawback of duties on goods if exported within three 
years, where they were declared duty free in the meantime and the 
importer received back the duties he paid. (Reported, 1 Comstock, 359.) 

Ernest Fiedler, appellant, vs. Ferdinand Suydam et al., respond- 
ents. — Decree affirmed. G. H. Mumford, for appellant ; E. Darwin 
Smith, for respondents. 

This was a cause of claims to surplus moneys brought into court. No 
particular principle was settled by the decision. It was a question of 
priority of claims and the amount of interest to be allowed on the sur- 
plus, under a certain stipulation with the bank where it was deposited, 
and who were assignees to the second lien upon the fund. (Not reported.) 

Robert Kendall and other, plaintiffs in error, vs. Isaac Doctor, 
defendant in error. — Judgment affirmed. J. L. Brown, for plaintiffs in 
error ; J. H. Martindale, for defendant in error. 

This was an action of trespass, assault and battery. The defendants 
pleaded the general issue. The evidence showed that one Lusk, a de- 
puty sheriff, with the defendants Kendall and others, went to the Indian 
sawmill (so called,) which was in possession of one Waldron, as tenant, 
the business being carried on by Waldron and others, including the plain- 
tiff, Doctor, (who as it appeared were all Indians,) for the purpose of re- 
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moving Waldron and all others found there from possession, by virtue 
of a warrant of possession issued by the first judge of Genesee County 
Courts, on behalf of Fellows, the owner of the mill. It appeared that 
Doctor and some of the others resisted Lusk in attempting to take the 
saw from .the mill, when Lusk drew a pistol and pointed it at Doctor, 
saying he was in discharge of his duty, in executing process and they 
must not interfere ; whereupon all the Indians withdrew from the saw- 
mill. The ground upon which the warrant issued was that the tenant 
was holding over without permission. 

No justification under the warrant was pleaded by the defendanta 
The cause was tried upon the general issue. The circuit judge charged 
the jury, 1st, That if Deputy Sheriff Lusk used his pistol to intimidate 
the plaintiff (Doctor) but without any real intention to do him bodily 
injury, the act was an assault. 2d. That so far as the warrant was con- 
cerned, it was as though the defendants were at the mill without authority, 
with reference to the question whether a justification had been made 
out 3di That the delivery of the warrant to the officer to be executed 
would make the defendant Fellows, liable for all the acts of the deputy 
sheriff while in the due execution of it, unless the officer transcended 
the directions contained in it. 4th. That although the plaintiff had 
received no actual injury to his person, yet in his opinion the case was 
one which did not call for merely nominal damages, should they find 
for the plaintiff, but that he did not regard it as a case calling for heavy 
damages, still the question of damages was one peculiarly for the jury 
and in relation to which he could not control theni. The jury found a 
verdict for the plaintiff for $400 damages. The case was brought into 
the new Supreme Court of the 8th judicial district and decided at De- 
cember term, 1847 ; new trial denied. No written opinion appears in 
the case. (Not reported.) 
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COURT OF APPEALS. 

James P. De Peysteb and Richmond Whitmarsh, plaintife in error, 

vs. John G. Winter, defendant in error. 

An action cannot be sustained by a plaintiff for money had and received, upon a bill of ex- 
change negotiated to the general agent of the plaintiff, without proving q^SrfliaJMjy that 
the money for which the bill was purchased, was the money of the plaintiff. 

In the absence of such testimony it is the duty of the court to non-suit 

Decided, June Term, 1848. — This was. an action of assumpsit brought 
by Winter against De Peyster and Whitmarsh, in the Superior Court 
of New York, in 1842, upon the following bill of exchange : 

" Exchange for $3000. " Columbus, Geo., March 8, 1841. 

Ninety days after date of the first exchange, second unpaid, pay to 
the order of Messrs. Kimbrough & Smith, three thousand dollars, value 
received, and charge the same to account of Your ob't. s'ts., 

" Kimbrough & Smith. 
" To Messrs. De Peyster & Whitmarsh, New York." 
(Endorsed, Kimbrough & Smith.) 

a Rec'd June 12, 1841, from Messrs. De Peyster & Whitmarsh twelve 
hundred dollars on ac. of within bill of exchange, same as cash, on 9th 
of June. " John G. Winter." 

The declaration contained five counts. The first and second, counted 
specially upon a letter of credit given by De Peyster & Whitmarsh to 
Kimbrough & Smith. The third count was upon an acceptance of the 
bill of exchange. The fourth and fifth were the common money counts. 

The defendants demurred to the first and second counts, and took is- 
sue upon the other three. Judgment was rendered to the defendants 
upon demurrer. The issues of fact were then tried before Vanderpoel, 
Justice, November term, 1848. Upon an order of discovery, the de- 
fendants produced in evidence, sworn copies from their books and pa- 
pers, among others, the following letters, which were relied upon by 
the plaintiff as constituting De Peyster & Whitmarsh and Kimbrough 
& Smith, special co-partners : 

" New York, 81st Oct 1840. 
" Messrs. De Peyster k Whitmarsh : Gents. — On the 19th instant we 
drew on you, 4 months date, under guarantee of Thos. R Smith, Esq. 
for twenty-five hundred dollars ; before maturity of this draft you will 
receive either a check or consignment of cotton, to cover the amount 
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11 It is our intention to consign to you here, or to your order in Liver- 
pool, all such cottons as we may control for shipment to either port, and 
to use our exertions to make such shipments as large as possible. For 
the promotion of this object we propose to make advances on Georgia 
or Florida, to the extent of three quarters of the fair market value of 
such cottons, and to draw on you at not less than sixty days sight, for 
the amount of such advances, forwarding at the same time, either river 
or ship bills, lading and invoice. We further propose to make occasional 
purchases of small lots of cotton on joint account with you, when such 
lots offer at prices which, in our opinion, may be paid without risk of 
loss ; for the amount of which we also propose to draw as above. 

" In cases of advances we propose to divide equally all profit in shape 
of commission or exchange. In that of purchase, each party to charge 
the usual commission and the profit or loss to be equally divided. It is 
understood that all shipments shall be covered by open policy in this 
city. " Very Eespectfully, " Kimbrough & Smith. 

" No advances to be made on shipments for Liverpool, except the vessel 
is ready to receive cargo." 

11 New York, November 3d, 1840. 

" Messrs. Kimbrough & Smith : Gents. We have to acknowledge your 
communication of yesterday, and beg to add that our views agree with 
yours, except with regard to the insurance, which we shall expect to 
effect here on all property against which drafts are to be accepted by us. 
Having already so fully and freely exchanged our views and wishes, as 
to your operations with us, we have now only to ask your keeping us 
fully advised of any and all purchases, and of shipments either to Liver- 
pool or this piece ; and especially of the drafts you are drawing, and on 
what account. In furtherance of the above, we shall duly honor your 
drafts at not less than sixty days, to the extent of twenty thousand dol- 
lars, provided the same be drawn before the 1st June next 

"Very Eespectfully, "De Petster & Whttmarsh." 

A number of letters were then introduced, as evidence, from Kim- 
brough & Smith, to the defendants advising them of various shipments 
of cotton, drafts drawn, &c., up to the time of the draft in suit* The 
following is an extract of a letter dated Columbus, 7th March, 1841, 
from Kimbrough & Smith to the defendants, in relation to the draft in 
question, to wit : " We also make further draft at 90 days' date, for $8000, 
making the amt for which we draw on the 200 bales as per statement 
below ; all which please honor. 

" Very Eespectfully, " Kimbrough & Smith." 

This draft was protested, for non-acceptance. 
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The plaintiff next offered in evidence the examination of Isaac Prall, 
taken under a commission, to prove the negotiation of the draft to the 
plaintiff. This testimony is important, as showing the point upon which 
the whole case was finally decided. To the first interrogatory, he 
stated (substantially) that he was twenty-eight years of age; resided at 
Columbus, Georgia ; his occupation was clerk. Knew the plaintiff; did 
not know defendants. To the second interrogatory, he answered (sub- 
stantially) that he knew the draft in suit; that it was drawn on the 8th 
March, 1841, in Columbus, Ga., by G. W. Smith, of the firm of Kim- 
brough & Smith, and another bill was drawn the same day for the same 
amount as a duplicate. To the third interrogatory, he answered as fol- 
lows: "he saith the said bill was negotiated to Messrs. Davis & Plume, 
their brokers, of the city of Columbus, by the payees thereof, on or be- 
fore the 5th day of March 1841, in the city of Columbus, for and in con- 
sideration of the amount of money expressed on the face thereof, less 
thirty days 7 interest at 8 per cent, per annum. The same was endorsed 
by G. W. Smith, in the name of Kimbrough & Smith." To the fourth 
interrogatory, he answered (substantially) that the bill was taken and re- 
ceived upon the exhibition of a letter of credit, containing an agreement 
in relation to bills to be drawn by Kimbrough & Smith on the defend- 
ants ; he could not produce the letter ; it purported to be written by the 
defendants ; was not acquainted with their handwriting, &c. To the 
fifth interrogatory he answered as follows : " he saith the said bill was 
negotiated to the plaintiff through Messrs. Davis <t Plume, who had his 
funds for that use, on the 8th March, 1841, for the amount expressed in 
said bill, adding one per cent, prem." The remainder of the answer 
related to the contents of the letter of credit of the defendants. To the 
sixth interrogatory he answered, that the purpose of Kimbrough & Smith 
in negotiating the draft, was to raise money, which he believes was in- 
vested in cotton. To the seventh interrogatory he answerd, that Kim- 
brough & Smith made shipments of cotton to Apalachicola, to be re- 
shipped to defendants at New York, to meet this bill and others, &c. 

These answers contain the substance of PralTs testimdny, upon direct 
interrogatories, bearing upon the point in the case. 

The defendant's counsel then read his examination on the cross-inter- 
rogatories. First, answered, that he was not interested. Second : the 
answers were made upon his own knowledge of the facts stated. Third : 
knew there was such a draft ; had it in his possession as the book-keeper 
of Davis & Plume. Fourth : u he had fully answered this question, but 
would repeat, Uie said bill was sold to or contracted for to Messrs. Davis 
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& Plume, by G. W. Smith, for the amount expressed on the face, less 30 
days' interest off at 8 1-2 per cent, per annum, for money for the purpose of 
buying or paying for cotton already purchased." Fifth and sixth : he had 
already answered in the direct interrogatories. Seventh : he knew of no 
authority given to the persons who took the bill for plaintiff's account, 
than that they were acting as his general agents. Eighth: "the said 
bid was first purchased from O. W. Smith with the money of Davis A 
Plume, the plaintiff did have money in the hands of Davis & Plume, at 
the time of the negotiation to the amount of $7000, the money placed in 
their hands prior to the drawing of said bill, to be invested in northern 
eacehange." Ninth : the plaintiff had not to his knowledge claimed, nor 
did not then claim of the persons referred to in the fifth direct interroga- 
tory the amount of the said draft, or any part thereof, nor did he hold 
them liable. The answers to the remainder of the cross-interrogatories 
were principally in relation to the letter of credit, and the buying and 
shipping cotton by Kimbrough & Smith to the defendants. 

The defendants moved for a non-suit, which was denied, and they 
excepted : — the judge intimating his intention to reserve all the ques- 
tions for the consideration of the court. The defendants then called 

■ 

a witness, a book-keeper of the defendants, in 1841, and proved the pay- 
ment endorsed on the draft ($1200,) which was paid to plaintiff by the 
defendants as all the proceeds of sales on account of Kimbrough & Smith 
of which they were possessed up to that time. That the draft was pre- 
sented for acceptance to defendants and protested for non-acceptance. It 
was afterwards presented for payment, the day after it was due. 

The defendants' counsel requested the judge to charge — That the 
plaintiff could not recover upon the bill as an accepted bill. 1st The 
letter of credit was not an unconditional promise to accept under the 
statutes. 2. The terms upon which the defendants agreed to accept, had 
not been complied with ; the defendants were sureties and the plaintiff 
was bound to show a strict compliance with those terms. 3. The drawers 
and drawees of the bill were not partners, nor in any manner jointly in- 
terested in the drawing thereof; but even if they were, still, the mere 
drawing of the bill was not an acceptance thereof. 4. There was no 
condition annexed to the consignment, nor any directions given as to 
paying the bill out of the proceeds thereof, which could by the receipt of 
cotton in any manner constitute an acceptance of the bill. 

That the plaintiff was not entitled to "recover under the common counts 
of his declaration, even though there was a partnership between the de- 
fendants and Kimbrough & Smith, because, 1. The plaintiff never lent 
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and advanced any money to the defendants nor to Kimbrougli & Smith, 
for. their use. The plaintiff's dealings were entirely with Davis & Plume, 
the endorsers and holders of the bill, and in no way with Kimbrough 
k Smith ; the plaintiff obtained the bill by discounting the same. 2. 
The bill was a general bill, and was at most a mere equitable assign- 
ment of the moneys in the defendants' hands, belonging to the drawers ; 
it did not assign the cotton, nor the proceeds thereof, so as to give the 
plaintiff or other holder of the bill a right of action against the defend- 
ants for money had and received. 

The court charged, that by the letters between Kimbrough & Smith, 
of October 31, 1840, and November 3, 1840, which, by the order made 
on the affidavit for discovery, appeared to apply to each other, the de- 
fendants and Kimbrough & Smith became jointly interested as co-part- 
ners in the consignments of cotton therein contemplated to be made, as 
to advances thereon or joint purchasers thereof, and were liable as such 
for the acts of each other in the scope of that special co-partnership. 
That the defendants were apprized by the letters of Kimbrough & Smith 
to them, of March 5, 6 and 7, of the terms on which the consignments 
therein mentioned were made to them, and of advances by bills drawn 
on the defendants by Kimbrough & Smith, including the bill in ques- 
tion ; and that by receiving the said consignments and selling the same 
after such notice, they had in law adopted .the same as a co-partnership 
transaction ; and if the jury should find in fact that the money for which 
the bill in evidence was given was applied to the advance on or pur- 
chase of the cotton which was so consigned, or to the repayment of 
such advance or purchase, and was the plaintiff's money, then the de- 
fendants were liable in this action under the issues jomed between the 
parties, and the plaintiff would be entitled to recover the amount of 
the bill, crediting the payment thereon with, interest from the time it 
fell due. 

Defendants' counsel excepted to each and every part, and the whole 
of the charge. The jury rendered a verdict for the plaintiff of $2230. 
In November term, 1844, the court, on argument of the bill of excep- 
tions, denied a new trial. The defendants carried the case to the Su- 
preme Court, where, in November term, 1847, in the first judicial dis- 
trict, the judgment of the Superior Court was affirmed. No written 
opinion was given by the Supreme Court. 

M. S. BlDWELL, for plaintiffs in error. 
Daniel Lord, for defendants in error. 

By the Court, Jewett, Ch. J. — It was agreed by the counsel on the 
argument that, waiving all other questions made by the bill of excep- 
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tions, the judgment of the court below could not be sustained unless 
upon the ground that the plaintiff gave sufficient evidence to submit to 
the jury, to find that the defendants and Kimbrough & Smith became 
jointly interested as co-partners in the consignments of cotton contem- 
plated to be made by the latter to the former as described in the letter 
of Kimbrough & Smith to the defendants, under date the 31st day of 
October, 1840, and the letter of the defendants to Kimbrough & Smith 
in answer, dated 3d November, 1840, and that the money for which the 
bill of exchange for $3000, dated 8th March, 1841, was given, was the 
plaintiff's, and was applied to the advance on, or for the purchase of 
cotton so consigned by Kimbrough & Smith to the defendants, or to 
the repayment of such advance or purchase. 

As regards the alleged partnership between the firm of the defend- 
ants and Kimbrough & Smith in respect to the purchase and consign- 
ment of the cotton, I am of the opinion that the evidence was sufficient 
to go to the jury to find that fact. 

The only evidence given to show that the money for which the bilj 
of exchange was drawn was the plaintiff's, is the testimony of Isaac 
Prall, taken under a commission at the instance of the plaintiff. Prall 
was, at the time of the transaction, book-keeper of Davis & Plume, bro- 
kers in the city of Columbus, Georgia, the place of residence of Kim- 
brough & Smith. This testimony shows that the bill of exchange in 
question was actually drawn on the eighth day of March, 1841, at Co- 
lumbus, by Smith, one of the firm of Kimbrough & Smith, and by him 
on that day delivered to Davis & Plume, from whom he then received 
the amount for which it was drawn, less thirty days 1 interest at eight 
per cent, having previously on the fifth of that month been nego- 
tiated by Kimbrough & Smith to Davis & Plume. Whether the 
money which Kimbrough & Smith received of Davis & Plume was in 
fact the money of the plaintiff and advanced for the bill by them as 
his agents, is not affirmatively shown by the testimony of the wit- 
ness. It is true, that in answer to the fifth direct interrogatory, the 
witness testified that said bill was negotiated to the plaintiff through 
Davis & Plume, who had his funds for that use, on the eighth day 
of March, 1841, for the amount expressed in said bill, adding one per 
cent, premium. But the witness in answer to the fourth cross-inter- 
rogatory says, " the said bill wjis sold to, or contracted for to Messrs. 
Davis & Plume by G. W. Smith, for the amount expressed on the face, 
less thirty days' interest off at 8 per cent, per annum. And again in his 
answer to the eighth cross-interrogatory, he testified that " the said bill 
was first purchased from G. W. Smith with die money of Davis Jc Plume? 
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He, however, adds that " the plaintiff did have money in the hands of 
Davis & Plume, at the time of the negotiation to the amount of over 
seven thousand dollars, the money was placed in their hands prior to 
the drawing of said bill to be invested in northern exchange." 

In my opinion, the testimony of this witness does not amount to any 
evidence of the fact, incumbent upon the plaintiff to prove, that the mo- 
ney paid for the bill, by Davis & Plume, was the plaintiff's ; and on that 
ground the Superior Court erred in refusing to non-suit the plaintiff and 
in submitting to the jury to find that fact from the evidence so given. 
This conclusion makes it unnecessary to discuss the various other ques- 
tions raised by a bill of exceptions. The judgments should be reversed 
and a venire de novo awarded by the Superior Court of the city, of New 
York. Costs to abide the event. 



INDEX. 



All cases reported in the Court of Appeals, will be found under the head of " Court of 
Appeaia," in the order of time in which they were decided 

Some errors will be found in the volume; but none, it is believed, but what their correc- 
tion will be readily suggested, without a particular reference to them. 

This volume commenced in July, 1849, and ended in September, 1850. 



ACTIONS, the old suit in equity for the "partition of lands," is now merged in the " civil ac- 
tions" under the code, and as such, may be prosecuted by summons and 
complaint Myers act Basback, 83. 

an action for breach of promise of marriage, is within the class specified in the 
first subdivision of the 129th section of the code, where the summons is is- 
sued in conformity therewith. WUtiams agt MiUer, 94. 

it is an action arising on contract, and is for the recovery of money only, id, 

an action cannot be maintained against a subscriber to a voluntary subscrip- 
tion paper. No consideration to uphold the promise. Stoddard agt Cleve- 
land, 148. 

Action for divorce. See Husband and Wife; Eattock agt EaUock, 160. 

action against sureties as endorsers jointly liable. SeeSuBBTDES; Bradford agt, 
Corey, 161. 

it seems, an action in the nature of a creditor's bill, against the judgment 
debtor, and others colluding with him to defraud the creditor may be com- 
menced. Davis agt Turner, 190. 

see Husband and Wife; Coit agt Coit, 232. 

in an action (under the code) against several defendants to recover damages 
for the breach of the contract, held, that the plaintiff must recover against 
all the defendants or not at all, unless in one of the excepted cases pro- 
vided by statute, that is, where the defendants hold different relations to 
the plaintiff, and where "a several judgment may be proper" (code, § 274,) 
272. 

thus, where one defendant moved for a commission to examine a co-defendant 
under § 39*7, held, that the papers not showing that a several judgment 
would be proper, a prima facie case was not made out for a commission, id 

Vol. IV. 68 
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AOTIONS-HxmtintMdL 

an action against a foreign corporation, is now, as a suit was formerly, a pro- 
ceeding against its property only, unless there is a voluntary appearance by 
the defendant Hubert agt The Hope Mutual Ins. Co., 2*75, 415. 

the service of a summons upon a president of such corporation who happens to 
be temporarily in this state, and who does not voluntarily appear, does not 
give the court jurisdiction of the defendant, for the purpose of rendering per- 
sonal judgment upon contracts made in this state, or for debts due to resi- 
dents of this state. Such a service must be regarded as a statutory notice 
that proceedings are about to be instituted against the defendant's property, 
id. 

it is not required (code, §227) that the attachment should accompany the ser- 
vice of the summons. It may be served afterwards, id. 

an action on the case for negligence, sounds in tort, and a defendant therein 
may be arrested on a oa. so. BurUe agt EBs, 288. 

a breach of the duty of a common carrier is a breach of the law, for which an 
action lies founded on the common law, and which wants not the aid of a 
contract to support it, id. 

although an action of assumpsit will lie in such a case, upon an implied con- 
tract, yet, in an action on the case founded on the breach of the law it must 
be regarded as sounding in tort, id. 

Action against sheriff for escape. See Sheriff; Tanner agt HaUenbeck, 297. 

see Husband and Wife; Tippclagt Tippel, 346. 

a summons issued against a corporation by its corporate name, and subse- 
quently a declaration issued against the trustees by name, without any refer- 
ence to a suit having been commenced by summons, held, that they might 
be treated as two separate suitB. Lucas agt. The Baptist Church, 363. 

an action brought against a sole defendant, to recover the possession of land, 
maybe continued after the death of the defendant intestate, against hit 
heirs-at-law claiming to have succeeded to his legal rights and to own the 
land. Waldorph agt BorUe, 358. 

an action to recover real property should be brought against the person in the 
actual occupation or possession; and add all persons who claim an interest 
in the controversy adverse to the plaintiff; id 

see Real Estate; Cooke agt Passage, 360. 

the code may abolish the forms of actions, but the principles which govern 
them are retained. An action based upon carelessness or negligence cannot be 
referred. McMaster agt Booth, 427. 

an action cannot be sustained by a plaintiff for money had and received, upon 
a bill of exchange negotiated to the general agent of the plaintiff; without 
proving affirmatively that the money for which the bill was purchased was 
the money of the plaintiff. Be Peyster and Whitmarah agt Winter, 449. 

in the absence of such testimony, it is the duty of the court to nonsuit, id. 

AFFIDAVIT, the form an affidavit of merits, upon a motion to change the place of trial, 

should correspond with the former practice and decisions. Lynch agt Moshsr, 
86. 
in an affidavit upon which an order of arrest is to be founded (§ 181,) two 
things must appear. 1st, that a sufficient cause of action exists. 2d, that 
it is among those specified in the 179th section. Pindar agt Black, 95. 
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AFFTDAYIT— awitnued 

the entitling the affidavit in a suit, may now be disregarded under § 116 of the 
code, as not affecting the substantial rights of the adverse party, id. 

an affidavit verifying a pleading is defective (subject to amendment) in using 
the words "information and belief) " instead of saying "information or be- 
lief)" as required by § 157. Davis agt Potter, 155. 

see Ibrjkhtlamty ; Anonymous, 290. 

AMENDMENT, see Summons and Gomplajht ; Walker agt Hubbard, 154. 

an affidavit verifying a pleading is defective (subject to amendment) in using 
the words " information and belief)" instead of saying u information or be- 
lief, as required by § 157. Davis agt Potter, 155. 

ANSWER, the court may allow an answer to the complaint to be put in after 20 days. 

AUen agt Ackley, 5. 

an answer will be stricken out, on motion, where it states facte which do not 
constitute a defence, and is immaterial as between the defendant and plain- 
tiff, but is intended to form a case for adjudication of equities between co-de- 
fendants, under § 230 of the original code. Woodworth agt BcUows, 24. 

the facta stated in a complaint are to be taken as true by a defendant who 
does not answer, but he is not to be deemed as admitting anything con- 
tained in the answer of a co-defendant, in which he has not participated, 
id. 

if an answer of a defendant stood before the court as proved or admitted, by 
a co-defendant (not answering,) it seems, that it would form a, case for adjudi- 
cation of equities under § 230 of the code, id. 

an answer verified according to the first code and served on the day of the 
passage of the second code, held, properly verified. Gamble agt. Beattie, 41. 
% an answer which denies a material allegation in the complaint, cannot be 
stricken out as "frivolous" Davis agt Potter, 155. 

what are "false," "frivolous" and "sham" answers, as contemplated by the 
code, id. 

where a defendant is allowed to answer on payment of costs, the court will 
not impose the further condition that the defendants shall not set up the 
defence of usury. Grant agt McGaughin, 216. 

when facts material to the defence occur after the joining of issue, leave will 
be given, on motion, to set them forth in a supplemental answer, and the 
plaintiff will have 20 days to reply to such supplemental answer. BadTey 
agt Boughtateng, 25L 

where a defendant denied the whole of plaintiff's complaint (which was for 
taking sundry articles of personal property) by alleging generally that he 
" denies each and every allegation alleged in said complaint, 11 held sufficient, 
and a complete denial to the whole complaint KeOogg agt Church, 339. 

an answer which alleged that the plaintiff who brought the action was not 
the real party in interest, nor an executor or administrator or a trustee 
of an express trust, or a person expressly authorized by statute to sue 
without joining with him the person for whose benefit the suit is prosecuted, 
held bad on demurrer, for the reason that it did not state the facts upon 
which the defendant relied to sustain his allegation that the plaintiff had 
no right to sue. BusseU agt CUxpp, 347. 
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ANSWER— continued. 

a defendant cannot both demur to and answer at the same time, a single cause 
of action alleged in the complaint Shewn agt Wheeler, 373. 

APPEAL, an appeal to the special term on a bill of exceptions taken at the circuit, under 
the code, is irregular, where the suit vJas commenced before the passage of the 
code. Clark agt OrandaU, 127. 

appeal taken from an order of a surrogate* See Practice ; Suffern agt Law 
react, 129. 

an appeal, in a case commenced in Chancery and pending in the Supreme 
Court, on the first Monday of July, 1847, under § 460 of the code, which 
provides that an appeal may be taken from a final decree, Ac pending in 
the Supreme Court on the first day of July, 1847, held, to be authorized by 
and to eome within the object and intent of that section. The section was 
not unconstitutional. It affected the remedy only. Burch agt Newbury, 
145. 

the right to appeal is not lost, where the collection of costs is coerced — is not 
voluntary, id 

no appeal can be taken to the Supreme Court from the order of a County 
Court reversing the judgment of a justice of the peace, where the County 
Court has ordered a new trial Burnett agt Harkness, 168. 

where an appellant elects to dismiss his own appeal, he must enter an order 
to that effect^ and pay the respondent's costs, id. 

see Trial; Pepper agt Goulding, 310. 

an appeal does not lie from the special to the general term upon an order re- 
fusing to strike out of a, pleading alleged immaterial, impertinent or scanda- 
lous averments. Whitney agt Waterman, 313. 

see Costs; Taylor agt Seeley, 314. 

see Jurisdiction ; Matter of Hicks 1 WO, 316. 

what orders involve the merits, and are appealable from the special to the ge- 
neral term, stated. St Johns agt West, 329. 

where there are several issues of law and feet, an appeal does not lie until the 
final determination of all of them. BenUey agt Jones, 335. 

nor does an appeal lie from a judgment until it is entered and perfected. The 
time for appealing begins to run on service of notice of the entering of the 
judgment, id 

an order of a single justice refusing to strike out matter as irrelevant and re- 
dundant in a pleading, is not an appealable order to the general term. What 
are appealable orders, as settled in the second judicial district BedeU agt 
Sickles, 432. 

an appeal from a surrogate's order, admitting or refusing to admit a will to 
probate should, in the first instance, be heard at general term. Watts agt 
AHoin, 439. 

ARREST, see Affidavit ; Pindar agt Black, 95. 
see Actions ; BurJde agt Etts, 288. 

ASSAULT AND BATTERY, no more costs than damages can be recovered under the code, 

in cases of assault and battery where the damages are less than §50. Eohnes 
agt St John, 66. 
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ASSAULT AND BATTERY— continued. 

where three defendants were sued in an action of assault and battery, and 
appeared separately and defended by different attorneys, a verdict rendered 
against one of them, and the other two acquitted; held, that under sections 
304 and 305 of the code, the defendants acquitted were entitled to costs 
against the plaintiff. Section 306 was held to refer to equity causes of action 
as formerly understood. Hinds agt Myers, 356. 

ATTACHMENT, see Injunction ; Krom agt. Hogan, 225. 

see Attorney ; GottreU agt. Finlayson, 242. 

a solicitor for plaintiff in a partition suit is not liable to be attached for not 
paying to one of the commissioners his fees included in the taxed bill and 
collected from the defendants. Lamoreux agt Morris, 245. 

see Actions; Huibert agt The Hope Mutual Ins. Co., 2*75. 

an attachment may issue against a person as a non-resident, under § 227 of 
of the code, who is a temporary resident of this state with his family, where 
it appears he has recently resided out of the state, but at present is unset- 
tled. Burrows agt Miller, 349. 

an attachment may issue in the first instance by a judge, under § 302 to pun- 
ish, as for a contempt, all disobedience of orders made by him in " proceed- 
ings supplementary to the execution," or an order to show cause may be 
issued first. In either case, copies of the affidavits upon which the applica- 
tion is founded should be served. In the matter of Smethurst, 369. 

see Power ; id. 

the sufficiency of affidavits upon which an attachment issues cannot be re- 
viewed on habeas corpus, id. 

ATTORNEY, an attorney is only liable for costs (§100) where the defendant could have 

required security to be filed in the cause. Huibert agt NeweU, 93. 
an attorney's lien for costs must yield to the equitable right of set-off. The 

latter claim in equity overrides the former. Ferguson agt Bassett, 168. 
see Set-off ; id. 
an attorney is liable to be proceeded against by attachment, if he fails to pay 

over money collected for his client, on demand. CottreU agt Finlayson, 

242. 
but the bringing an action and recovery of a judgment against the attorney, is 

a waiver of the right to an attachment, id. 
an attachment will not issue against an attorney, without a previous demand 

of payment, id. 
see Attachment ; Lamorevx agt. Morris, 245. 
it aeema, that under the code, an attorney cannot claim a lien for costs upon a 

judgment. Davenport agt Ludlow, 337. 



CASE AND BILL OP EXCEPTIONS, see Practice ; Thompson agt Blanchard, 210. 

a case cannot be turned into a biU of exceptions or special verdict, after judg- 
ment of the Supreme Court upon it, without a stipulation to that effect at 
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CASE AND BILL OP EXCEPTIONS— continued. 

the trial, or its being made a part of the order or entry of the verdict Smith 

agt OasweU, 286. 
see Practice ; Lynde agt Cowenhoven, 32*7. 
a defendant in a criminal case is bound to famish, upon bill of exceptions, 

printed papers for a hearing, the same as in other cases. The People agt 

f 417. 

see Trial ; Graham agt MiBman, 435. 

CERTIORARI, a return to a certiorari made by a judge, who was out of office before the 

service of the certiorari upon him as a nullity ; otherwise with a justice of 
the peace. Peck agt Foot, 425. 

CLERK, see Sheriff ; Jenkins agt McGiU, 205. 

an official statute certificate of a copy of a paper or document signed by a 
deputy clerk, without stating or appearing that the clerk was absent is valid. 
Lucas agt the Baptist Church, 353. 

COMPLAINT, a complaint may be verified by oath after service, upon motion. Bragg agt 

Bickford, 21. 

see Pleas and Pleading ; Glenny agt. Hitchins, 98. 

see Pleas and Pleading ; Shaw agt Jayne, 119. 

a complaint sworn to before the phinHJPs attorney is an irregularity, but not 
a nullity. The remedy is by motion to set it aside. OHmore agt Hempstead) 
153. 

where a complaint was issued, without any reference whatever to the court, 
except in the title at the commencement " Sup. Court," held that it suffi- 
ciently named the court under § 142. The summons issued with the com- 
plaint, which made no mention whatever of any court, held that it might be 
amended under § 173, 1*76. Walker agt Hubbard and others, 154. 

an amended complaint may be served of course, at any time within twenty 
days after an amended answer is served. Seneca County Bank agt Garling- 
house, 174. 

an amended pleading takes the place of and supersedes the original, id. 

The objection that the complaint does not contain facts sufficient to constitute 
a cause of action, may be raised by a demurrer, which merely specifies the 
ground of objection in the language of the statute. Durkee agt Saratoga 
and Washington JR. JR. Co., 226. 

separate causes of action, all arising out of the same class, may be united in 
the same complaint, provided they are separately stated, id. 

the separate stating, requires a. count, or its equivalent, for each cause of ac- 
tion, id. 

see Irregularity ; Anonymous, 290. 

a complaint may be dismissed if not served within a reasonable time (it seems, 
twenty-four hours,) after demand, pursuant to § 130 of the code. Littl efi eld 
agt Murin, 306. 

see Practice ; id. 

see Pleas ajtd Pleading; Oahoon agt The Bank of Utica, 423. 
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CONSIDERATION, there is no consideration to uphold a promise, upon which an action can 

can be maintained in a voluntary subscription by an individual to a volun- 
tary subscription paper. Stoddard agt Cleveland, 148. 

CONTRACT, an action lor a breach of promise of marriage is within the class specified in the 

first subdivision of the 129th section of the code, where the summons is is- 
sued in conformity therewith. It is an action arising on contract, and is for 
the recovery of money only. WHUams agt. Miller, 94. 
held, that the marriage relation is not created by what is understood to be a 
contract, in the strict common law sense of that term, and is not in what 
popular language and common parlance is understood by the word contract. 
The Legislature always have power to dissolve it It is not a contract within 
the spirit and meaning of the prohibitory clause of Art. 1, Sea 10, 1st sub. 
of the constitution of the United States. White agt White, 102. 
(Queer et Whether ffte doctrine in the two cases above are not adverse.) 

CORPORATION, when a corporation is dissolved, and when a receiver will be appointed 

where a corporation ceases to act, Ac. Oonro agt Gray, 166. 

Foreign Corporation. See Actions; Htdbert agt The Hope Mutual Ins. Co., 
275. 

see Actions ; Lucas agt. The Baptist Church, 353. 

COSTS, costs made after judgment, upon a motion for a new trial, must be collected by a pro- 
cess in the nature of aft fa. Buzard agt Qros, 23. 

a party cannot be imprisoned for the non-payment of such costs, id 

the court has a right to review costs as settled and adjusted by a clerk. Whip- 
ple agt WiOiams, 28. 

costs for attendance at circuit, should be moved for the first opportunity, id. 

plaintiff cannot recover costs of circuit where he alone notices the cause for 
trial, and has an opportunity to try, but does not, id 

costs of motion will not be allowed, if the notice of motion asks for more than 
the party is entitled to, id 

whether, in cases within § 306, referees can pass upon the question of costs, 
qwxre. Van taUeenburgh agt AUendorphs, 39. 

costs of appeal ($45) to the general term, upon a bill of exceptions taken at 
the circuit, may be allowed to a plaintiff upon a final recovery, where the 
action comes within § 304 of the code. Livingston agt MiUer, 42. 

see also to the same point, (appeal upon a judgment entered upon a report of 
a referee.) Wilson agt Allen, 54. 

see Pbb Cent ; WiUard agt Andrews, 65. 

costs must be governed by the code in suits pending when it took effect. 
Eohnes agt St John, 66. 

in cases of assault and battery, no more costs than damages can be recovered, 
where the damages are less than $50, id. 

the same in cases of libeL Taylor agt Gardner, 67. 

necessary disbursements and fees of officers allowed by law, may be recovered 
by the prevailing party in such cases. (There are adverse decisions on this 
point,) id. 

see Per Cent; Sackett agt Ball, 71. 
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COSTS— continued. 

oosts upon an appeal under the 349th section of the code, must be governed 
by the 315th section, (it is considered a motion,) Savage agt Barrow, 74. 

a fee of $12 for the trial of a cause is allowable in an action at issue, where 
the plaintiff fails to appear when the cause is called upon the calendar, and 
the defendant takes an order that the complaint be dismissed. Dodd agt 
Curry \ 123. 

see Fees and Disbubsements; Newton agt Sweet, 134. 

where the collection of costs is coerced and the payment is not voluntary, it 
does not deprive the party paying them to his right of appeal Burch agt 
Newbury, 145. 

where appellant elects to dismiss his own appeal, he must enter an order to 
that effect, and pay the respondents costs. Burnett agt Harkness, 158. 

where the court direct that "no costs are allowed," upon granting a motion in 
an interlocutory order, no costs for such motion can be taxed in the final 
costs in the cause, 164. 

costs of an appeal, (or a suit) commenced in chancery prior to the first day of 
July, 1848, and decided since the passage of the amended code, must be 
taxed according to the fees allowed in chancery, under the old fee bill. 
TruscuUagt King, 1*73. 

an application for costs cannot be made in a proceeding supplementary to an 
execution, until the proceeding has been brought to an end in favor of the 
party so applying. Davis agt. Turner, 190. 

the necessary disbursements and fees of officers allowed by law, under the 
code, cannot be recovered by the prevailing party, where he is not entitled 
to recover costs. Belding agt Conklin, 196. 

(This case is adverse to Taylor agt Gardner, 67, and Newton agt Sweet, 134.) 

a creditor suing an executor is not entitled to recover costs on the ground 
that the latter did not advertise for the presentation of claims. When the 
plaintiff is entitled to costs against an executor. Snyder agt Young, 217. 

where costs were improperly, and without leave of the court, included in the 
entry of judgment, they were ordered to be stricken out on motion, id. 

a district attorney can only charge for two subpoenas for the same witness in 
the same case, from the commencement of the prosecution before the 
grand jury to its conclusion by verdict and final judgment Matter of B. 
Sbsson, Dist Attor., 236. 

Under the code, a sheriff is not entitled to double costs where he recovers judg- 
ment. HaUenbeck agt MiOer. ( There are adverse decisions on this point,) 239. 

under the code, a constable is entitled to recover double costs, where he re- 
covers judgment. Murray agt Haskins. (This is adverse to HaUenbeck agt 
MiOer, above,) 263. 

in an action of slander, where the plaintiff recovered less than $50 damages, 
held, that he was not entitled to recover the fees of officers and disbursements 
in addition to the amount of costs equal to the verdict Wheeler agt West- 
gate, 269. 

(This case concurs with Belding agt. Conklin, 196.) 

to entitle a party to costs under § 315 of the code, they must be given in the 
order upon the motion, and the amount must be fixed by the court, not ex- 
ceeding $10. Chadwick agt Brother, 283. 

double costs under the statute may be allowed to a sheriff, sued as such (under 
the code,) whero ho succeeds in the suit, id. 

(This decision concurs with Murray agt Haskins, 263.) 
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COSTS— continued. 

a referee to whom the whole cause is referred has power, and is required in 
cases falling under § 306 of the code, to decide the question of costs. - His 
power in this respect is the same as that of a judge of this court at special 
t^rm. Graves agt Bkmchard, 300. 

a discontinuance without the payment of costs, is a nullity. Costs of motion 
cannot be taxed in the final costs, unless fixed by the court in the order. 
Morrison agt. Ids, 304. 

the- allowance provided in § 307 of the rode, " for all subsequent proceedings 
before trial, seven dollars," is not chargeable till the cause has been noticed 
"for trial, id. 

where an appeal from ^juflgtoenteCa-jiistiee-of the peace, is heard by the Su- 
premo Court, because of the incompetency of the county judge, the success- 
ful party will recover ttie^ sanfe costs as if the appeal had been decided by 
the county judge. Taylor afft'Seeky^ 314. 

it seems, that under the code, an attorney cannot claim a lien for costs upon a 
judgment. Davenport agt Ludlow, 337. 

where two defendants were acquitted and one convicted in an action of assault 
and battery, held, that the two acquitted were entitled to costs against the 
plaintiff, under § 304 and 305 of the code. Hinds agt. Myers, 356. 

where an appeal is dismissed with "costs on the appeal and costs of motion," 
the respondent is not at liberty to issue a fieri facias to collect such costs, 
until their amount has been liquidated by or under the direction of the 
court. Eckerson agt. Spoor, 361. 

nor can a^i fa. be regularly issued in such case, till steps have been taken to 
bring the party into contempt, id. 

when a term fee, $10, will be allowed on appeal from County Court, Ac. id. 

costs in suits pending on the 1st day of July, 1848, except costs of motions, 
on final determination in the Court of Appeals, must be taxed under the 
fee bill and statute regulating costs in the Court for the Correction of Errors. 
Doty agt. Brown, 429. 

what costs are recoverable on a case reserved, motion for review, or rehearing, 
queers. Graham agt. MiUiman, 435. 

a defendant against whom a judgment is obtained for a less amount than he 
offered in writing, to allow judgment to be taken against him, under § 385, 
is entitled to costs against the plaintiff, from the time of the offer. 

such defendant is not entitled to an extra allowance under § 308 and 309. 
McLees agt. Avery, 441. 

COURT OF APPEALS, an attorney should not wait until the last day but one before mail- 
ing a notice of argument to the clerk for the calendar without a sufficient 
.excuse. Wilkin agt. Pearce, 26. 

the verdict of a jury upon a question of fact, upon the trial of which there is 
a question as to the credibility of the witnesses by which it is sought to be 
proved, is a final determination of the case. Rice agt. Floyd, 27. 

an order, decree or judgment of the court which contains a provision for a refer- 
ence of certain matters, &c. is not appealable. It is not the final order con- 
templated by the code. Harris agt. Clark, 78. 

a motion upon notice will not be allowed to bo taken by default, where it in- 

Vol. IV. 59 
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OOUBT OP APPEAIS— continued. 

terferea with the power of the court in controlling their calendar. Oram 
agL Rowley, 79. 

an order of reference to ascertain the amount of damages occasioned by a 
temporary injunction, is not an appealable order to this court Anonymous, 
80. 

it seems, that under the code (§ 12) a remittitur sending the proceedings to the 
court below, is not authorized on the dismissal of an appeal (Subsequent 
decisions hold otherwise and correct the report in this case. McFarUm agL 
Watson, 128. 

an order setting aside a decree of divorce, taken as confessed, and allowing 
alimony, Ac. is not an appealable order to this court Carpenter agL Car- 
penter, 139. 

an order setting aside an answer as frivolous, and that the plaintiff have judg- 
ment as for want of an answer, and a further order that the defendant sub- 
mit to an examination on oath concerning his property, and the judgment 
to be given on the complaint is not an appealable order to this court Bun- 
ham agL Nicholson, 140. 

the usual terms required by the court in opening a regular default upon what 
may be considered, the ordinary excuse. ConantagL Vedder, 141. 

Organization: First Term, July, 1847, 143. 

Decisions: September Term, 1847, 143. 

Decisions: November Term, 1847, 181. 

The report of the case of McFarlan agt. Watson, p. 128, in relation to send- 
ing a remittitur to the court below, on the dismissal of an appeal, corrected, 
184. 

an order of the Supreme Court, reversing a final decree of a surrogate in a 
proceeding for an account, and directing the proceedings to be remitted to 
the surrogate with instructions, Ac., is an appealable order to this court 
Wagener agL BeUey, 195. 

the 7th rule of this court applies to appeals pending when the rule was adopt- 
ed. Dresser agL Brooks, 207. 

after a return has been filed, any order made which finally disposes of the ap- 
peal whether upon the merits or not, it is proper to remit the proceedings 
to the court below, id. 

after a cause has been regularly remitted to the court below, this court has 
no jurisdiction to grant relief. The only remedy is a new appeal, id. 

where too much costs are charged in a case, the remedy is by motion to the 
court below, id. 

an additional allowance pursuant to § 308 of the code, cannot be made by 
this court. It is confined to the court of original jurisdiction, and in refer- 
once to the trial in that court Wolfe agL Van Nostrand, 208. 

on an appeal from a judgment where one of several defendants, who appeared 
by one attorney, recovered a certain sum, and three other defendants, who 
appeared by a different attorney, recovered a different sum against the 
plaintiff, both sums included in one record; and on bringing the appeal the 
plaintiff gave an undertaking pursuant to § 335, covering both sums, and 
also one pursuant to § 334. Held, sufficient Not necessary to give two 
undertakings, pursuant to § 334. Smith agL Lynes, 209. 

an appeal iB "perfected" within the meaning of the code, (and rule 2d and 7th 
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of this court) which follow the code,) when the proper undertaking with an 
affidavit of the sureties has been executed, and notice of the appeal has 
been served on the adverse party and on the clerk with whom the judgment 
or order was entered. And the 20 days under rule 2d, and the 40 days un- 
der rule 7th, commence running from that time. Thompson agt Blanchard, 
210. 
Directions as to appeals and proceedings where suits were commenced before 
the code, and determined afterwards. Farmers' Loan and Trust Go, agt 
Carroll, 211. 
the awarding or refusing an issue to be tried at law, and the granting or re- 
fusing a new trial, are matters resting entirely in the discretion of the chan- 
cellor. Such orders are not the subjects of appeal to an appellate court 
Quaret Whether they are the subject of review, when the final order 
upon the merits is considered. Lansing agt RusseU, 213. 
a decree which directs a reference for the purpose of taking and stating an ac- 
count, Ac, and reserving further directions until the coming in and confirma- 
tion of the report, Ac, is not such a final decree that an appeal lies to this 
court Although it may be final in many particulars. Cruger agt Douglass. 
(See Harris agt Clark, p. 78,) 215. 
Decisions: November Term, 1847, continued and concluded, 222. 
Decisions: January Term, 1848, 291. 

an appeal will not lie to this court from an order of Supreme Court at gene- 
ral term, reversing a judgment obtained at the circuit and ordering a new 
trial Duane agt Northern Railroad, 364. 
Decisions: April Term, 1848, 365. 
see Costs; Doty agt Brown, 429. 
Decisions: June lbrm, 1848, 442. 

an action cannot be sustained by a plaintiff for money had and received upon 
a bill of exchange negotiated to the general agent of the plaintiff without 
proving affirmatively that the money for which the bill was purchased was 
the money of the plaintiff. DePeyster and Whttmarsh agt Winter, 449. 
in the absence of such testimony, it is the duty of the court to non-suit, id 



DEMURRER, held, no cause of demurrer to a complaint, because the plaintiff claimed a 

sum certain, on account of the defendant's breach (of a contract to deliver 
flour,) without setting out an account current with the defendants. The re- 
quisites of the complaint in such case stated. Enos agt Thomas, 48. 

a, demurrer, under the code, must distinctly specify the grounds of objection; 
unless it do so it may be disregarded. Glenny agt Eitchins, 98. 

held, ho ground of demurrer to a creditor's bill, that it did not show that a 
transcript of the judgment was docketed in the county where one of the 
several defendants resided, it not appearing from the face of the bill that the 
judgment debtor had real estate subject to the lien of the judgment, in that county. 
MiOard agt Shaw, 137. 

held, no ground of demurrer to a creditor's bill, that it did not set out the le- 
gal effect, force or form of the consent (of the defendant) by which the exe- 
cution was issued immediately, and made returnable in six days from the 
time of docketing the judgment, id. 
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DEMURRER— continued. 

see Pleas and Pleading ; Bentley agt Jones, 202. 

the objection that the complaint does not contain facts sufficient to constitute 
a cause of action, may be raised by a demurrer which merely specifies the 
ground of objection in the language of the statute. Durkee agt. The Sara- 
toga andWashingion R. R. Co n 226. 

a decision of the court upon a demurrer is not an order but a judgment Bent- 
ley agt Jones, 335. 

a defendant cannot both demur to and answer at the same time, a single cause 
of action alleged in the complaint, S locum agt Wheeler, 373. 

a demurrer will not lie to a part of an entire defence. Cobb agt Frazee, 413. 

DISCOVERY, a discovery of books and papers In the possession of the adverse party, may 

be compelled by the court, in any case where they bear upon (he merits of 
the action. Powers agt Elmendorf 60. 

such discovery may be had, where one party desires to ascertain what docu- 
mentary evidence his adversary holds upon which he is relying to sustain him- 
self upon the trial, id. 

all proceedings instituted under § 388 of the code, must be governed by its 
provisions, uncontrolled and unaffected by the rules of the court upon that 
subject It was -not intended by the adoption or the 8th, 9th, 10th and 1 1th 
rules, to confine the discovery of documentary evidence to the two cases 
mentioned in the 8th rule. Exchange Bank agt. Monteath and others, 280. 



EXECUTION, in all suits pending when the code took effect, the time of issuing executions 

therein must be governed by the laws then in force. Merrill agt Wing, 14. 

an irregularity in issuing execution is waived by the defendant's consent, id. 

the 283d and 284th sections of the amended code, in relation to issuing exe- 
cutions, are applicable as well to judgments rendered before the code took 
effect, as those rendered in actions under it Now in all cases executions 
may be issued immediately upon perfecting judgment, and at any time within 
five years thereafeer, without leave of the court Oatskitt Bank agt San- 
ford, 101. 

see Subplcs Moneys; Brewster agt Cropsey, 219. 

an execution may issue against the person of a judgment-debtor, where the 
judgment was recovered for crim. con. with plaintiff's wife. Delamaler agt. 
Russell, 234. 

an execution issued under the old law, upon a judgment docketed under that 
law and returned unsatisfied, a second or pluries may issue without an order 
of the court, though more than five years may have elapsed since the entry 
of judgment Pierce agt. Craine. {This seems to differ from the views in Cats- 
kiU Bank agt. Sanford, 101,) 257. 

EXECUTORS AND ADMINISTRATORS, see CosrB; Snyder agt Young, 217. 

EVIDENCE, in an action by husband and wife, brought to recover damages for an injury 

to the person of the wife, the defendant is at liberty to prove that the act 
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EVIDENCE— continued. 

complained of was done by the consent and request of the wife, and if such 
facts are proved, they constitute an entire defence. Pillow and Wife agt 
BushneU, 9. 

an inquisition of a lunatic or drunkard is only presumptive evidence of inca- 
pacity, as to acts done by him before the issuing of a commission, and which 
are overreached by the retrospective finding of the jury. In the matter of 
Patterson, a drunkard, 34. 

principles on granting new trial for newly discovered evidence, stated. Seeley 
agt. Chittenden, 265. 

Documentary Evidence, see Discovert; Exchange Bank agt. Monteath and 
others, 280. 



FEES AND DISBURSEMENTS, such as are allowed by law, may be recovered by the pre- 
vailing party in actions of libel and assault and battery, where damages are 
under $50. {There are adverse decisions on this question.) Taylor agt. Gard- 
ner, 67. 

in proceedings for claims against estates, where a reference is had under the 
36th section of the statute relating to the duties of executors and adminis- 
trators, and a report is made in favor of the claimant or plaintiff, he is enti- 
tled (under the code) to the necessary disbursements and fees of officers al- 
lowed by law, including the compensation of referees, against the executors, 
although the court may have adjudged that he was not entitled to costs 
against the executors. Newton agt. Sweet, 134. (T)iis case agrees in princi- 
ple ivith the above, p. 67,) 134. 

a witness examined before a referee in a proceeding supplementary to execu- 
ti6n, in pursuance of § 295, 300, is entitled to fees as a witness, as allowed 
by statute. See Witness ; Davis agt. Turner, 190. 

the necessary disbursements and fees of officers allowed by law under the code, 
cannot be recovered by the prevailing party, where ho is not entitled to re- 
cover costs. Bekiing agt. Conklin, 196. 

(This case is adverse to Taylor agt. Gardner, p. 67, and Newton agt. Sweet, p. 134.) 

a district attorney cannot charge but two subjxmas for the same witness during 
the entire trial or trials. Matter of B. Slosson, Dist Atty., 236. 

a witness is entitled to travel fees from his temporary residence, if subpoenaed 
and attends court from such residence. Clarks agt. Staring, 243. 

in an action of slander, where the plaintiff recovered less than $50 damages, 
held, that he was not entitled to recover the fees of officers and disbursements, 
in addition to the amount of costs equal to the verdict. Wieeler agt. West- 
gate, 269. 

(This case is adverse to Taylor agt Gardner, p. 67, and Newton agt Sweet, p. 
134, and concurs with Belding agt Conklin, 196.) 



GUARANTY, a guaranty for a valuable consideration of li afull and perfect performance of 

the agreement on the part of E. 7!," (being a contract executed by E. T. for 
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GUARANTY— continued. 

the delivery of flour.) Held, that the contract and the guaranty should bo 
considered as one contract, and the respective signers regarded jointly lia- 
ble, as principal and surety. Enos agt Thomas, 48. 



HABEAS CORPUS, see Attachment and Power ; In the matter of SmeOmrst, 369. 

HUSBAND AND WIPE, in an action by both for assault, Ac. on the wife, the defendant 

cannot require the wife to testify as a witness. Pillow and wife agt Bush' 

neU, 9. 
the common law rule, declaring the wife incompetent to testify as a witness, 

either for or against her husband — not changed by the code, id. 
the husband and wife are necessary parties in an action for the foreclosure of 

a mortgage, executed by them, (and also the bond,) to secure a part of the 

purchase-money, for premises conveyed to the wife in fee, subsequent to the 

act of April 1, 1848. Conde agt Shepard, 76. 
the second section of the act of April 7th, 1848, (Sees. Laws, 1848, p. 307,) 

allowing a married woman the exclusive control and disposal of her real 

and personal property, subject to the existing debts of her husband, declared 

unconstitutional and void. White agt White, 102. 
in an action for divorce by the husband against the wife for adultery, she is 

entitled to an allowance for her support pending the litigation, and a further 

sum to enable her to defend the action, if she denies, on oath, the charge of 

adultery. Bollock agt Bollock, 160. 
a wife cannot sue her husband, without a next friend, except in a single case 

of a suit for an absolute divorce. Ooit agt Coit, 232. 
Held, that under § 114 of the code, the wife may properly bring a suit alone, 

(without a next friend,) against her husband for a limited divorce for cruel 

treatment Tippel agt Tippel (This is directly adverse to Coit agt Ooit, 

above,) 346. 



IMPRISONMENT, a party cannot be imprisoned for non-payment of the costs on a motion 

for a new trial after judgment Bttzard agt Gros, 23. 
see Execution ; Delamater agt BusseU, 234. 
see Actions; Burhte agt EUs, 288. 

INJUNCTION, what the requisites to be stated in the complaint to authorise an injunction 

to issue upon motion, under g 192 of the first code. Bovey and wife agt 
ITOrea, 31. 

courts of equity will interfere by injunction to restrain waste or trespass and 
to prevent injury to land, where it appears that irreparable mischief and 
the destruction of the substance of the inheritance wul ensue, even where 
the title is in dispute and the right is doubtful. Spear agt Gutter, 176. 

a defendant cannot defend himself against an application for an attachment, 
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INJUNCTION— continued. 

for doing an act in disobedience of an injunction, on the ground that he 
acted by the authority and direction and for the benefit of a third person, 
who, he alleges, has become entitled since the service of the injunction to 
do the act oomplained of. Krom agt Eogan, 225. 

it is a sufficient answer to a motion to vacate an injunction that the defendant 
is in contempt for disobeying it, id. 

where a defendant moves to vacate an injunction on an answer, verified as re- 
quired by the amended code, it will be considered as made upon affidavit, 
and the plaintiff may oppose on affidavits and papers in addition to those 
on which the injunction was granted, id. 

an injunction cannot now be issued in one action to stay the prosecution of 
another in this court Dederick agt Hoysradt, 350. 

how a stay in such cases should be had, id. 

INDICTMENT, an indictment found on a penal statute, should state the precise words of 

that part oi the statute defining the offence. It is settled law that equiva- 
lent words are insufficient People agt Van Pelt, 36. 

INFANTS, a next friend not necessary, nor liable for costs only in cases where the infant 

is sole plaintiff. 
a suit must be commenced in the name of the infant — sole plaintiff— to entitle 

the defendant to security for costs. A defendant is not entitled to security 

for costs where the husband and an infant wife sue jointly. HuXburt and 

wife agt NeweU, 93. 
an attorney is only liable for the costs ($100) where the" defendant could have 

required security to be filed, id. 



. i- , 



IRREGULAEITT, an irregularity in issuing execution is waived * if the defendant consent 

to the issuing. Merritt agt Wing, 14. 
as between the plaintiff and defendant, a judgment was held regular, where 

it appeared the capias was returned as though personally served by the 

sheriff; although it appeared in fact, it was not served on the defendant at 

all; but if served it was on the wrong person. There being no affidavit of 

merits, and the motion being made on the ground of irregularity merely. 

Anonymous, 112. 
it is irregular for a complaint to be sworn to before the plaintiffs attorney, but 

it cannot be treated as a nullity. The remedy is by motion to set it aside. 

Giknore agt Hempstead, 153. 
a complaint and affidavit, sworn to before the plaintiff's attorney, are irregular. 

Subject to amendment Anonymous, 290. 
an undertaking of sureties, given on a claim for property should be proved or 

acknowledged, id. 

IRRELEVANT AND REDUNDANT MATTER, must be such as cannot be reached by 

demurrer, and also prejudicial to the adverse party, to authorize it to be 
stricken out White agt Kidd, 68. 
every irrelevant or redundant expression or clause in a pleading will not be 
stricken out on motion ; effect must be given to the word " aggrieved," in 
the 160th section of the code. Hynds agt Griswold, 69. 
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IRRELEVANT AND REDUNDANT MATTER— continued. 

what rules necessary to be applied in striking out irrelevant and redundant 
matter. Knowles agt. Gee, 317. 

an order of a single justice, refusing to strike out matter as irrelevant and re- 
dundant in a pleading, is not an appealable order to the general term. Be- 
dell agt. Stickles, 432. 

it seems, that the rule in relation to striking out irrelevant and redundant mat- 
ter should be in analogy to that of the old Supreme Court in relation to 
frivolous demurrers. Where there is some question or ground for argument 
about it, the application should be refused, id. 



JUDGMENT, judgment may bo entered upon a report of referees upon the whole issue, 

without the aid of a judge. Van Valkenburgh agt AUendorph, 39. 
see Practice; Norbury agt Seeley, 73. 

judgment upon a report of referees, how reviewed. Leggeit agt Mott, 325. 
, a decision of the court upon a demurrer is not an order but a judgment. 
BenUey agt. Jones, 335. 

JURISDICTION, see Actions; Hutbert agt Tlie Rope Mutual Ins. Co., 275. 

the trial of a feigned issue in the Supreme Court on a question of fact, refusing 
to admit a will to probate by a surrogate, does not give jurisdiction to the 
Supreme Court, on appeal to the general term, from an order of a single 
judge denying a motion to set aside the verdict on the feigned issue. The 
surrogate has jurisdiction of the merits. Matter of Hicks' will, 316. 

the court has no jurisdiction of a cause, to grant relielj &c. before the service of 
the summons. There is no action pending. (§ 139.) Davis agt Jones, 340. 

a return to a certiorari, made by a, judge who was out of office before the ser- 
vice of the certiorari upon him, is a nullity. Otherwise with a justice of the 
peace. Peck agt Foot, 425. 

when an inferior court may inquire into the jurisdiction of a superior court 
Doty agt. Brown, 429. 

JURY, the verdict of a jury upon a question of fact^ when final. Rice agt. Floyd, (in Court 

of Appeals,) 27. 

JUSTICE'S COURT, under the code of 1849, a reply to an answer in a justice's court is not 

necessary in any case. The cause is at issue without it McNamara agt 
Bitely, 44. 



LEASES, see Taxes and Assessments ; Van Rensselaer agt. CottreU, 376. 

Van Rensselaer agt Wiibeck, 381. 
Van Rensselaer agt Dennison, 390. 
a sixth sale (or quarter sale) reservation, contained in a lease in fee, is void ; 
otherwiso in a lease for years or for lives. Ouerbagh agt Patrie, 394. 
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LEASES— continued. 

where the payment of such sixth sale is made a condition subsequent, the con- 
dition is void, and the estate stands divested of such condition. Overbagh 
agt Patrie, 394. 

LUNATIC OR HABITUAL DRUNKARD, cannot make a valid will, where a commission 

has been issued and remains unrevoked, without permission of court In 
the matter of Patterson, a drunkard, 34. 

acts done by a lunatic or drunkard, before the issuing of a commission, and 
which are overreached by the retrospective finding of the jury, the inquisi- 
tion is only presumptive evidence of incapacity. But all gifts and contracts 
made by him after the actual finding of the inquisition, and until he is per- 
mitted to assume the control of his property, are utterly void, id. 

an application to the court for an order to remove the commission, is addressed 
to its discretion, and may be made ex parte or on notice, to the committee 
and next of kin, as the court shall direct, id. 



MISTAKES, the omissions or mistakes of a clerk, attorney, or other officer of the court, win 

not be allowed to prejudice or injure a party. Neele agt BerryhUL, 16. 

MORTGAGE FORECLOSURE, see ^leties; Condeagt Shepard, 75. 

MOTION, may be noticed for a day in term, other than the first, on sufficient excuse. 

Whipple agt. Williams, 28. 

motion for costs at circuit (attendance, Ac.) should be made the first opportu- 
nity after circuit, id. 

the court, upon motion, will not determine the equitable rights of parties as 
between themselves, in rendering judgment under § 274 of the code. Nor- 
bury agt Seeky, 73. 

to change the place of trial, Ac See Trial, 81, 86. 

motions are properly made in a cause, in the district (or an adjoining county) 
in which the venue is laid, although the cause may have been tried in an- 
other district by an order of the court, changing the place of trial Gould 
agt Chapin, 185. 

see Trial; id. ^ 

a motion to set aside a judgment upon matters of substance (not for mere 
technical irregularity,) is not required to be made the first possible opportu- 
nity. Lucas agt The Baptist Church, 353. 



NON-RESIDENT, see Attachment ; Burrows agt Miller, 349. 

see Taxes and Assessments; Van Rensselaer agt OottreU and others, 376 to 
390. 

NOTICES, nofbe of argument for Court of Appeals calendar should be mailed or sent so as 
/ to reach the clerk within the time prescribed by the rules (8 days.) Wtihm 

agt Pearce, 26. 

Vol. IT. 60 
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NOTICES— continued. 

notice of oonmrissioners' proceedings in partition, is not required by statute to 
be given to the parties. Row agt Row, 133. 



ORDERS, see Practice ; Schenck agt McKie, 246. 

see Practice ; Brodhead agt Brodhead, 308. 

what orders involve the merits, and are appealable Axon the special to the ge- 
neral term. St Johns agt West, 329. 



PARTIES, the husband and wife, who execute a bond and mortgage to secure a part of 

the purchase-money, for premises conveyed to the wife in fee, subsequent to 
the act of April 7, 1848, are necessary and proper parties to an action for 
the foreclosure of a mortgage. Conde agt Shepard, 75. 
it seems a person, not a party to the judgment, may be made a party to sup- 
plementary proceedings. (Code, § 295, 300.) Davis agt Turner, 190. 

PARTITION, the old suit in equity for the "partition of lands' 1 is now merged in the "civil 

actions' 1 under the code, and as such may be prosecuted by summons and 

complaint. Myers agt Rasback, 83. 
proceedings for partition by petition under the Revised Statutes are saved by 

the code ; and such proceedings may also be instituted now as before the 

code, id. 
see Pleas and Pleading; Reed agt. Child, 125. 
notice of commissioners' proceedings in partition, is not required by statute to 

be given to the parties. Row agt. Roto, 133. 

PARTY IN INTEREST, every action must now be prosecuted by the real party in interest. 

The Camden Bank agt Rogers, 63. 
action by a bank upon a draft payable to the order of "W. B. S., their cashier, 
and the complaint alleged_that it was delivered to the said W. B. S., cashier 
"for the said bank. 11 Held, on demurrer to the complaint, that the action 
^|as well brought in the name of the bank, id. 

PAYMENT, the amount of a verdict rendered in an action of assault and battery, cannot be 

paid to the sheriff on an execution against the party who recovered the ver- 
dict under § 293 of the code. A verdict in tort must be consummated by 
judgment before it can be treated as an indebtedness under that section. Da- 
venport agt Ludlow, 337. 

PER CENT., ten per cent was allowed on the amount of the verdict at the circuit in a suit 

upon a promissory note, where the defendant put in a false answer, by 
which the plaintiff was thrown over a circuit WHlard ao% Andrews, 65. 
in the allowance of a per cent under § 308 of the code, each case must depend 
upon its own peculiar features and circumstances, Ac. Sacketiagt BaU,1\. 



INDEX. 475 

PEE CENT.— continued. 

where it appeared one bill of costs might hare been saved to the defendant, 
by joining two suits in one, a per cent was denied to the plaintiff. Sackett 
agt Bali, 71. 

it seems, that the allowance of a per cent should be denied in ail doubtful cases 3 
and granted only in those which, on account of their peculiarities or difficul- 
ties, plainly distinguish them from the great mass of litigated suits. Gould 
m agt Chopin, 185. 

a referee's certificate is not such evidence as will authorize the court to allow a 
per cent under § 308. The court must know the facts, id. 

the coui% and not the referee, must make the order for an extra allowance 
under § 308 of the code. The application cannot be made ex parfe. Howe 
agt Muir, 252. 

a trial of a case which occupies four or five days, and in which it is necessary 
to procure scientific witnesses to disputed questions, comes within the 
meaning of § 308 of the code, as extraordinary, and entitled to an extra al- 
lowance. Howard agt The Borne and Turin Plank Road Co., 416. 

it seems, that any trial, which necessarily occupies four or five days, and which 
comes under that section, is entitled to an extra allowance, id 

a defendant who is entitled to costs in consequence of judgment against him 
for less amount than he offered in writing, under § 385, is not entitled to an 
extra allowance, under § 308 and 309, Ji'Lees agt Avery, 44L 

PLEAS AND PLEADING, title set up by answer in a justice's court, by which the same 

action is commenced in the Supreme Court, and the same answer interposed. 
A reply interposed in such a case will be stricken out as unnecessary. 
McNamara agt BUebg, 44. 

under the code (1848,) a reply to an answer in a justice's court is not neces- 
sary in any case, id. 

held, no cause of demurrer to a complaint, because the plaintiff claimed a sum 
certain an account of the defendant's breach without setting out an account 
current with the defendants. The requisites of a complaint in such a case 
stated. Enosagt Thomas, 48. 

see Irrelevant axd Redundant Matter. White agt Kidd, and Hynds agt 
Griswold, 68 and 69. 

a' demurrer under the code must distinctly specify the grounds of objection; 
unless it do so, it may be disregarded, § 145. GRenny agt. Hitchins, 98. 

a complaint should contain a statement of the facts constituting the cause of 
action in ordinary language, Ac. ; that is, all the facts which upon a general 
denial, the plaintiff would be bound to prove, to entitle him to a judgment, 
id 

although it is a general rule that a pleading will not be stricken out on motion 
as false, where it is verified by the oath of the party: yet, where a new and 
equivocal formula and unaccustomed words are averred, by which a real 
issue is not produced nor probably intended ; such a pleading does not come 
within the rule. Mier agt Ferguson, 115. 

a pleading cannot aver the evidence or the circumstances of (he case in detail 
under the code any more than under the old syBtem. Shaw agt Jayne, 119. 

where a complaint, in an action for false imprisonment, stated at great length 
all the circumstances in detail, held, that it should all be stricken out, id. 

in proceedings by petition for partition under 2 R. S. 816. The pleadings are 
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intended to be like those in a personal action, in which the petition shall 

stand for a declaration, and anything may be pleaded which will abate the 

action or bar the petitioner's right to a judgment, Reed agt Chad, 125. 
under the 157th section of the code, any pleading verified by oath requires all 

subsequent pleadings to be likewise verified, whether the complaint is 

verified or not Levi agt Jakeways, 126. 
it seems, that a pleading served which may be treated as a nullity, shflpld be 

immediately returned, id. 
see Demurrer ; Millard agt Shaw, 137. 
see Answer; Davis agt. Potter, 155. 
an amended pleading takes the place of[ and supersedes the original An 

amended complaint may be served of course, at any time within twenty days 

after an amended answer is served. Seneca County Bank agt QarUnghouse, 

174. 
an allegation in a pleading that a party to an action is not the real party in 

interest, is bad upon demurrer, for the reason that the allegation does not 

involve a traversable fact, but merely a conclusion of law. Bentiey agt 

Jones, 202. 
where a defendant is allowed to answer on payment of costs, the court will 

not impose the further condition that the defendant shall not set up the 

defence of usury. Grant agt. Mc Caughin, 216. 
see Complaint ; Dwrkee agt The Saratoga and Washington R. R. Co., 226. 
when facts material to the defence occur, after the joining of issue, leave will 

be given, on motion, to set them forth in a supplemental answer ; and the 

plaintiff will have twenty days to reply to such supplemental answer. 

Radley agt HoughtaUng, 251. 
the question of pleading under the code, in reference to striking out irrelevant 

and redundant matter, reviewed. Knowles agt Gee, 317. 
see Answer; Kellogg agt Church, 339, and RusseUagt Clapp, 347. 
a defendant cannot both demur to, and answer at the same time, a single 

cause of action alleged in the complaint. S locum agt Wheeler, 373.' 
a claim for money, had and received, cannot be joined in a complaint, with a 

claim founded on a refusal to deliver up promissory notes, alleged to have 

been paid and satisfied. Cahoon agt The Rank of Utica, 423. 



POWER, the power of the court to relieve against a default, is derived from the common 
law. AUen agt AcJdey, 5. 

the court has power under the 149th section of the code (original) to allow a 
complaint to be verified by oath, after service, upon motion. Bragg agt 
Bickford, 21. 

the court has, as one of its incidental powers, the right to control the legal 
acts, and compel a performance of legal duty of all its inferior officers; con- 
sequently has a right to review the adjustment and settlement of costs by a 
clerk. Whipple agt Williams, 28. 

the court has power under the 388th section of the code, (1849,) in any case 
to compel the discovery of books and papers bearing upon the merits of the 
action, where either party have them in their possession, Ac. Powers agt 
Eknendorf, 60. 
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the court lias no power to grant relief in a cause, before the service of the 
summons. There is no action pending. Davis agt Jones, 340. 

& judge under § 302 of the code, has power to punish as for a contempt all dis- 
obedience of orders made by him in "proceedings supplementary to the 
execution." An attachment issued by him for such contempt, may, there- 
fore, properly be made returnable before him, at his office. In the matter of 
Smethurst, 369. 

although the code gives the power of punishing disobedience of his orders to 
the judge, reference must be had to the Revised Statutes, as to the mode in 
which that power is to be exercised, id. 

an attachment may issue in the first instance under this statute, against the 
party, to appear and answer, or an order to show cause- may be granted, id. 

a justice at special term has the' power to hear and decide a motion for a new 
trial, on the ground that the verdict is against evidence. Lusk agt Lusk, 
418. 

PRACTICE, in rendering judgment under section 2*74 of the code, (which gives authority 

to determine the rights between the plaintiffs or defendants, as between 
themselves,) the provision therein should be confined to parties actually Uti- 
gating before the court. Norbury agt Seeley, 73. 

in an action on contract for the recovery of money only, where there is a 
failure to answer, the clerk in ascertaining the amount, the plaintiff is enti- 
tled to recover, (§ 246,) should make and file with the judgment-roll a report 
of his finding ; analogous to the former practice of making and filing reports 
upon assessment of damages. Squire agt EUsworVi, 77. 

The form of an affidavit of merits upon a motion to change the place of trial, 
should correspond with the former practice and decisions. Lynch agt Mo- 
sher, 86. 

the entitling the affidavit in a suit, may now be disregarded under § 176 of the 
code, as not affecting the substantial rights of the adverse party. Pindar 
agt Black, 95. 

a final decree regularly entered, (not enrolled,) cannot be corrected on special 
motion ; it must be done on a rehearing. If enrolled it must be by bill of 
review. Picabia agt Everard, 113. 

the court will not suffer the plaintiff to dismiss his bill after a decree, unless 
upon consent, id. 

An appeal to the special term on a bill of exemptions taken at the circuit, un- 
der the code, is irregular, where the suit was commenced before the passage of 
the code. The bill of exceptions in such case must be argued pursuant to 
the former practice, although judgment may have been entered. Clark agt 
Crandali, 127. 

where an appeal is taken from an order of the surrogate, and the petition of 
appeal is filed within the time prescribed by the rules of courts (15 days,) 
an application to the court under the former (83d) rule to dismiss the appeal 
by a party interested, who has not been made a party to the petition of ap- 
peal, must be made upon notice. Suffern agt Lawrence, 129. 

an ex parte application to dismiss such an appeal, can only be made where the 
petition of appeal has not been filed in time, (15 days); not where any of 
the proper parties have been omitted in the petition, id. 
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Notice of commissioner's proceedings in partition, is not required by statute, to 
be given to.the parties. Bow agL Row, 133. 

an order from a county judge, staying proceedings, with a view to a motion to 
change the place of trial, does not by the 47th rule, prevent the plaintiff 
from entering judgment, unless there is some special clause to that effect 
Schenck agL McKie, 246. 

the old practice of moving on a case or bill of exceptions, to set aside a verdict 
or non-suit and all the proceedings to review, by the Supreme Court at 
general term, Ac., are still in force in all suits commenced before the code 
took effect, and must be pursued in such cases. Thompson agL Blanchard, 
260. 

a case cannot be turned into a biU of exceptions or special verdict after judgment 
of the Supreme Court upon it, without a stipulation to that effect at the 
trial, or its being made a part of the order or entry of the verdict Smith 
agL Caswell, 286. 

a motion may be made to refer a cause under § 210 of the code, immediately 
on receiving a reply to the answer. The party is not bound to wait twenty 
days to see if the defendant will amend his answer. Enos agi. Thomas, 
290. 

after the lapse of a reasonable time (it seems, twenty-four hours,) for the ser- 
vice of the copy complaint, after demand, pursuant to § 130, if not served, 
the defendant may move for judgment, dismissing the complaint Analo- 
gous to the old practice for judgment of nonpros, for non-service of bill of 
particulars. It may also be dismissed under § 274 of the code. JMOefield 
agL Murin, 306. 

an order made by a judge at chambers, enlarging the time to answer, is an 
extension of the time to demur. Brodhead agL Brodhead, 308. 

the practice in relation to reviewing reports of referees is, to make a case and 
appeal from the judgment on the matters of law involved, or apply for a 
stay of proceedings upon the report, for the purpose of moving for a re- 
hearing, (on a case at special term.) Leggett agL Mott, 325. 

if the report be complained of as against evidence, there is no redress except 
by a motion for a re-hearing, id. 

upon a trial of a question of fact by the court, the prevailing party, on filing 
the decision of the judge, may enter his. judgment immediately, under § 267 
of the code. LyndeagL Cowenhoven, 327. 

the party desiring to make a case, must get an order to stay ; and when the 
case is made and settled it can be annexed to the judgment-roll, and thereby 
constitute a part thereof) as required by § 281, id. 

a motion to set aside a judgment upon matters of substance (not for mere tech- 
nical irregularity) is not required to be made the first possible opportunity. 
Lucas agL The Baptist Church, 353. 

an official statute certificate, signed by a deputy clerk, is valid, although it is 
not expressed and does not appear that the clerk was absent The legal 
presumption is that the deputy has done his duty, and that the clerk was 
absent, id. 

a slight variance between the original and copies of papers not calculated to 
mislead, will not void, id. 

a defendant in a criminal case is bound to furnish, upon bill of exceptions, 
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printed papers for ft hearing, the same as in other cases. The People agt 

, 417. 

an appeal from a surrogate's order, admitting or refusing to admit a will to 
probate, should in the first instance be heard at general term. Watts agt. 
Aikin, 439. 



REAL ESTATE, see Actions; WaJdorphagt BorUe, 358. 

the 38th section of 2 R. S. p. 300, authorizes the court to vacate a judgment in 
an ejectment and grant a new trial, Ac. on certain terms. Eeld, that the 
same section applies to a judgment in an action to recover the possession of 
real estate under the code. Cooke agt Passage, 360. 

RECEIVER, see Corporation ; Conro agt. Gray and others, 166. 

to authorize the appointment of a receiver under § 298 of the code, the pro- 
ceeding should be against the debtor, to reach his property generally, and 
should be upon notice to the debtor. Such an appointment is not authorized 
on an examination under § 294 of third persons as to property of the debtor 
in their hands. Kemp agt Harding, 1*78. 

REFERENCE AND REFEREES, judgment may be entered upon the report of referees 

upon the whole issue without the aid of a judge. Van VaBcenburgh agt. 
AUendorph, 39. 

if power can be given to a referee to dispose of the question of costs in equity 
suits pending on the 1st July, 1848, the authority should be distinctly ex- 
pressed in the order of reference, id. 

a referee's report to set aside as irregular, on the ground that the referee, pend- 
ing the hearing, examined personally a piece of machinery, the utility of 
which was the subject of litigation, and received explanations from one of 
the parties' witnesses, the other party not being present. Tale agt Gwvnits, 
253. 

a motion may be made to refer a cause under § 2 TO of the code, immediately 
on receiving a reply to the answer, and the party is not bound to wait 
twenty days to see' if the defendant will amend his answer. Enos agt 
Thomas, 290. 

a referee to whom the whole cause is referred, has power and is required, in 
cases felling under § 306 of the code, to decide the question of costs. 
Graves agt Bkmchard, 300. 

his power in this respect is the same as that of a judge of this court at special 
term, id. 

held, that a hearing at special term is not necessary to authorize the granting 
of a new trial for errors of fact alone in a report of referees. Such errors 
may be reviewed and corrected on appeal Pepper agt GotUding, 310. - 

(see reporter's note to the case of Lush agt Lush, p. 418, where the same judge 
comes to a different conclusion, as to reviewing judgments upon reports of 
referees upon questions of fact.) 

held, that the practice in relation to reviewing reports of referees is, to make a 
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case and appeal from the judgment on the matters of law involved, or apply 
for a stay of proceedings upon the report for the purpose of moving for a 
rehearing (on a case at special term.) Leggett agt Mott, 325. 

REHEARING, see Trial, Referees ; Pepper agt Goulding, 310. 

held, that the practice in relation to reviewing reports of referees is to make a 
case and appeal from the judgment on the matters of law involved, or apply 
for a stay of proceedings upon the report for the purpose of moving for a re- 
hearing (on a case at special term.) Leggett agt Molt, 326. 

if the report be complained of as against evidence, there is no redress except 
by a motion for a rehearing, id. 

see Trial ; Graham agt. MiQiman, 435. 



SCIRE FACIAS, by § 428 of the code, the writ of scire facias is abolished, and the remedies 

provided by § 283 and 284 substituted therefor. CatskOl Bank agt Sanford, 
100. 

8ERVICE, a service of summons by publication under § 135 of the code, will not be ordered 
where it appears that the defendant was within sight and hearing of the 
officer, but kept too far off to enable the officer to serve the summons upon 
him personally, but near enough to be informed that the officer had a sum- 
mons for him. Van Rensselaer agt Dunbar, 151. 

it could not be said that the defendant could not be found, and kept concealed, 
Ac id. 

where the service of a paper is made by mail, in pursuance of § 410 of the 
code, it must be deposited in the post office at the residence of the attorney 
making the service, addressed to the person on whom it is to be served, at 
his place of residence, and the postage paid. When this is done the service 
is complete, and the party to whom it is addressed takes the risk of the 
failure of the mail. Schenck agt McKie, 246. 

see Actions; Hubert agt The Hope Mutual Ins. Co., 275. 

see Time; Judd agt. Fulton, 298. 

the service of a paper by mail is good, although deposited in the post office on 
the last day for service, after the mail has closed, if otherwise sufficient 
Noble agt Trotter, 322. 

SET-OFF, an attorney's lien for costs must yield to the equitable right of set-oft Ferguson 

agt Bassett, 168. 

if the right of set-off exists at the time of the assignment, the assignee takes 
subject to all equitable as well as legal claims which might be urged against 
the assignor at the time of the assignment And this right exists against 
the attorney's lien for costs, although the attorney may be the assignee, id. 

the right of set-off does not exist against a verdict merely ; it is only in cases 
of judgments obtained, id. 

SHERIFF, it is the duty of a sheriff to return process to the proper office. If he does not 



INDEX. 481 
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do so personally, he must see that it is done. If sent by mail, he must pay 
the postage on the letter containing it. Jenkins agt McGiU, 205. 

a clerk is not required to take a letter from the post office containing process 
returned by a sheriff; where the postage is unpaid, id. 

see Surplus Moneys; Brewster agt Cropsey, 219. 

a sheriff not entitled to double costs under the code. HaUenbeck agt Miller, 
239. 

(There are adverse decisions on (his point.) 

in an action against the sheriff for the escape of the judgment-debtor, commit- 
ted on a co. ml, it is no defence to the sheriff that such debtor, after the 
escape, and before the commencement of the action against the sheriff, de- 
parted this life. Tanner agt HaUenbeck, 297. 

the cause of action is complete when the escape takes place, liable, however, 
to be defeated by the voluntary return of the judgment-debtor before suit 
brought, id. 

such voluntary return is matter of defence, and the sheriff takes the risk of the 
death of the debtor, id. 

STATUTE, where a penal statute is repealed, the penalty is gone, though the repeal takes 

place while Vie prosecution for it is pending. People agt Van Pelt, 36. 

the amended (2d) code should be construed to take effect twenty days after its 

passage. Gamble agt Beattie, 41. 

^ the second section of the act of April 7, 1848, (Sess. L. 1848, p. 307,) allowing 

1 a married woman the control and disposal of her property real and personal, 

except the husband's debts to which it was liable at the passage of the law, 
(fee. declarod unconstitutional and void. Wliite agt White, 102. 
section 460 of the code, which provides that an appeal may be taken from a 
final decree, Ac. pending in the Supreme Court on the first day of July, 1847, 
held to apply to cases pending on theirs* Monday of July, 1847. The seo- 
tion was not unconstitutional It merely extended the time for bringing an 
appeal It affected the remedy only. Burch agt. Newbury, 145. 

SUMMONS, a summons issued without any court whatever being named in it, (the com- 
plaint naming it,) held, that it might be amended under § 173, 176. Walker 
agt Hubbard, 154. 
^ see Actions; HuVbert agt. The Hope Mutual Ins. Co., 275, 415. 

see Actions; Lucas agt The Baptist Church, 353. 

SURETIES, their liabilities and privileges as endorsers of a promissory note, sued jointly 

under the common money counts with copy note annexed, where one only 
pleaded, stated. Bradford agt Corey, 161. 
i where sureties sign several bonds for the protection of the rights of different 

infants, in the same proceeding, they should justify in the aggregate amount 
of the penalties of the several bonds. Anonymous, 414. 

SURPLUS MONEYS, a mortgagee, who is junior in lien to a judgment-debtor (of the mort- 
gagor) upon whose execution the mortgaged premises are sold, is entitled 
to the surplus moneys to the amount of his mortgage, although junior judg- 
ment-creditors of the mortgagee may have had executions iu the sheriff's 

Vol. IV. 61 



482 PRACTICE REPORTS, 

SURPLUS MONEYS-H»ntf»u«£ 

bands prior to, and at the time of the sale, and the premises were purchased 
at the sale by the mortgagee. The statute relating to the redemption of 
lands sold upon execution, does not apply to such a case. Brewster agt. 
Cropsey, 219. 
a different rule might prevail as to the mortgagee! if the sale was made upon 
all the executions, junior as well as senior, to the mortgage, id. 



TAXES AND ASSESSMENTS, villages incorporated under the act of Dec. 1, 184*7, may 
raise a tax at any time, in conformity with the provisions of that act. They 
are not limited in making the assessment, Ac. as required under the general 
tax law. Village of Oohoes agt The Cohoes Company, 343. 

assessors have jurisdiction and may legally assess, to the owner or occupant, 
"all lands under water" reserved to the owner in leases in fee. Van Rensse- 
laer agt Cottrdl, 376. 

there is no statute designating the manner in which lands, owned by a non- 
resident of the town or ward, and occupied by others, shall be assessed, id, 

duties of assessors, supervisors and collectors in assessing, regulating and col- 
lecting taxes of residents and non-residents. Their proceedings generally. 
Van Rensselaer agt. Wiibeck, 381. 

the tenant or lessee not liable for the payment of the taxes on the landlord's or 
lessor's ground rent, reserved upon premises leased in fee. Van Rensselaer 
agt Dennison, 390. 

a sixth sale (or quarter sale) reservation, contained in a lease in fee, is void ; 
otherwise in a lease for years or for lives. Overbagh agt. Batrie, 394. 

where payment of such sixth sale is made a condition subsequent, the condition 
is void and the estate stands divested of such condition, id. 

TIME, double time (40 days) allowed for serving an amended answer or reply, of course, and 

without costs. Washburn agt Merrick, 15. 

service of notice on Saturday for Monday, to settle and adjust costs, held in- 
sufficient (Intended as a two days' notice.) Whipple agt WHKams, 28. 

in the computation of time for service of notice of motion, &c. five days is suffi- 
cient (under the first code) for any number of miles under one hundred. 
Hovey and wife agt McCrea, 31. 

in computing statute time the first day, or the day on which the time begins 
to run, is to be excluded. Judd agt Fulton, 298. 

where an act is to be done within a given time, e. g. thirty days, the party has 
all of the thirtieth day to perform it. But if it is to be done after the expi- 
ration of the thirty days, it cannot be performed till on the thirty-first day. 
The law takes no notice of fractions of a day, id. 

it seems, that twenty-four hours is a reasonable time for a service of a copy of the 
-complaint, after demand, pursuant to section 130 of the code. LitUefield 
agt. Mxirin, 306. 

if the complaint is not served within such time the defendant may move for 
judgment dismissing the complaint, id. 

see Practice; Brodhead agt. Brodhead, 308. 

the time for appealing begins to run on service of notice of the entering the 
judgment. Bentley agt Jones, 335. 
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TRIAL, change of place, Ac. Seardsley agt Dickerson, 81. 

motion to change place of trial, need not be made until issues joined. (There 
are adverse decisions to this point) It should be made the first opportu- 
nity after joining issue. Lynch agt Mosher, 86. 

the form of an affidavit of merits, upon such a motion, should correspond with 
the practice and decisions heretofore made, id 

an order to change the place of trial does not carry with it a change of venue. 
Nor change the place of making motions in the cause. Gould agt. Ghapvn, 
185. 

motions are therefore properly made in a cause, in the district (or an adjoining 
county,) in which the venue is laid, although the cause may have been tried 
in another district, by an order of the court changing the place of trial, id. 

it seems that there is no statute under which the court can order an issue of 
law to be tried out of the county originally specified in the complaint, or 
that substituted under § 126 of the code, id 

after the service of an answer, the defendant may move to change the place 
of trial before the service of a reply, and before the expiration of the time 
to reply. Myers agt Feeter. (There is a diversity of opinion upon this 
point; whether a motion to change the place of trial can be made until aM 
the issues are joined,) 240. 

a motion to change the place of trial may be made before issue has been joined 
in the cause. Schenck agt McKie. (This is adverse to Myers agt Feeter, p. 
240, above,) 246. 

principles on granting new trial for newly discovered evidence, stated. Seeley 
agt Chittenden, 265. 

a new trial for errors of fact alone, in a report of referees, may be granted 
upon appeal, without a rehearing at special term. A rehearing not neces- 
sary. Pepper agt Goutding, 310. 

(see Reporter's note to the case of Lush agt. Lush, p. 418, where the same judge 
comes to a different conclusion as to reviewing judgments upon reports of refe- 
rees upon questions of fact) 

see Rehearing; Leggett agt. Mott, 325. 

a change of the place of trial is not effected by the defendant's merely serving 
a demand in writing that the trial be had in the proper county under § 126 
of the code. Hasbrouck agt McAdam, 342. 

to change the place of trial, application must be made to the court by one 
party or the other, and either may make it, id. 

a motion to change the place of trial cannot be made before issues joined. So 
held by the whole court in the eighth judicial district Mixer agt Kuhn, 
409. 

see Per Cent. ; Howard agt The Rome and Turin Plank Road Co n 416. 

a justice at special term has the power to hear and decide a motion for a new 
trial, on the ground that the verdict is against evidence. Lusk agte Lush, 
418. 

where a cause has been tried without a jury, or by a referee, a review upon 
evidence appearing upon the trial, either of the questions of fact or of law, 
can be heard before a special term ; such terms having power to grant or re- 
fuse a new trial. Graham agt MiUiman, 436. 

such review is brought before the court by a case made and settled according 
to the rules of the court, id 
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hands prior to, and at the time of the sale, and the premises were purchased 
at the sale by the mortgagee. The statute relating to the redemption of 
lands sold upon execution, does not apply to such a case. Brewster agt 
Cropsey, 219. 
a different rule might prevail as to the mortgagee, if the sale was made upon 
all the executions, junior as well as senior, to the mortgage, id. 



TAXES AND ASSESSMENTS, villages incorporated under the act of Dec. *, 1847, may 
raise a tax at any time, in conformity with the provisions of that act They 
are not limited in making the assessment, Ac. as required under the general 
tax law. Village of Cohoes agt The Cohoes Company, 343. 

assessors have jurisdiction and may legally assess, to the owner or occupant, 
"all lands under water" reserved to the owner in leases in fee. Van Rensse- 
laer agt Cottrell, 376. 

there is no statute designating the manner in which lands, owned by a non- 
resident of the town or ward, and occupied by others, shall be assessed, id. 

duties of assessors, supervisors and collectors in assessing, regulating and col- 
lecting taxes of residents and non-residents. Their proceedings generally. 
Van Rensselaer agt Witbeck, 381. 

the tenant or lessee not liable for the payment of the taxes on the landlords or 
lessor's ground rent, reserved upon premises leased in fee. Van Rensselaer 
agt Dennison, 390. 

a sixth sole (or quarter sale) reservation, contained in a lease in fee, is void; 
otherwise in a lease for years or for lives. Overbagh agt. Patrie, 394. 

where payment of such sixth sale is made a condition subsequent, the condition 
is void and the estate stands divested of such condition, id. 

TIME, double time (40 days) allowed for serving an amended answer or reply, of course, and 

without costs. Washburn agt. Merrick, 16. 

service of notice on Saturday for Monday, to settle and adjust costs, held in- 
sufficient (Intended as a two days' notice.) Whipple agt WiBiams, 28. 

in the computation of time for service of notice of motion, &c five days is suffi- 
cient (under the first code) for any number of miles under one hundred. 
Hovey and wife agt McCrea, 31. 

in computing statute time the first day, or the day on which the time begins 
to run, is to be excluded. Judd agt Fulton, 298. 

where an act is to be done within a given time, e. g. thirty days, the party has 
all of the thirtieth day to perform it But if it is to be done after the expi- 
ration of the thirty days, it cannot be performed till on the thirty-first day. 
The law takes no notice of fractions of a day, id. 

it seems, that twenty-four hours is a reasonable time for a service of a copy of the 
complaint, after demand, pursuant to section 130 of the code. LtiUefield 
agt Murin, 306. 

if the complaint is not served within such time the defendant may move for 
judgment dismissing the complaint, id 

see Practice; Brodhead agt. Brodheads 308. 

the time for appealing begins to run on service of notice of the entering the 
judgment. Bentiey agt Jones, 335. 
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TRIAL, change of place, &c Beardsley agt Dickerson, 81. 

motion to change place of trial, need not be made until issues joined. (There 
are adverse decisions to this point) It should be made the first opportu- 
nity after joining issue. Lynch agt. Mosher, 86. 

the form of an affidavit of merits, upon such a motion, should correspond with 
the practice and decisions heretofore made, id. 

an order to change the place of trial does not carry with it a change of venue. 
Nor change the place of making motions in the cause. Gould agt. Ohapvn, 
185. 

motions are therefore properly made in a cause, in the district (or an adjoining 
county,) in which the venue is laid, although the cause may have been tried 
in another district, by an order of the court changing the place of trial, id. 

it seems that there is no statute under which the court can order an issue of 
Jaw to be tried out of the county originally specified in the complaint, or 
that substituted under § 126 of the code, id. 

after the service of an answer, the defendant may move to change the place 
of trial before the service of a reply, and before the expiration of the time 
to reply. Myers agt Feeter. (There is a diversity of opinion upon this 
point ; whether a motion to change the place of trial can be made until aU 
the issues are joined)) 240. 

a motion to change the place of trial may be made before issue has been joined 
in the cause. Schenck agt McKie. (This is adverse to Myers agt Feeter, p. 
240, above,) 246. 

principles on granting new trial for newly discovered evidence, stated. Seeley 
agt Chittenden, 265. 

a new trial for errors of fact alone, in a report of referees, may be granted 
upon appeal, without a rehearing at special term. A rehearing not neces- 
sary. Pepper agt. Goulding, 310. 

(see Reporter's note to the case of Lush agt. Lush, p. 418, where the same judge 
comes to a different conclusion as to reviewing judgments upon reports of refe- 
rees upon questions of fact) 

see Rehearing; Leggett agt Mott, 325. 

a change of the place of trial is not effected by the defendant's merely serving 
a demand in writing that the trial be had in the proper county under § 126 
of the code. Hasbrouck agt McAdam, 342. 

to change the place of trial, application must be made to the court by one 
party or the other, and either may make it, id. 

a motion to change the place of trial cannot be made before issues joined. So 
held by the whole court in the eighth judicial district Mixer agt Kuhn, 
409. 

see Per Cent. ; Howard agt The Rome and Turin Plank Road Co n 416. 

a justice at special term has the power to hear and decide a motion for a new 
trial, on the ground that the verdict is against evidence. Lush agt Lush, 
418. 

where a cause has been tried without a jury, or by a referee, a review upon 
evidence appearing upon the trial, either of the questions of fact or of law 
can be heard before a special term ; such terms having power to grant or re- 
fuse a new trial Graham agt MUHman, 435. 

such review is brought before the court by a case made and settled according 
to the rules of the court, id. 
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a bill of exceptions taken on the trial, or in pursuance of § 268 and 272 of the 
code, is parcel of the record and can be heard only at general term. Gra- 
ham agt Milkman, 435. 

a case reserved under § 264 and 265 can be heard only at special term, either 
upon the judge's notes or upon a case, as he shall direct, id. 

a rehearing is a proceeding different from a bill of exceptions, case reserved, or 
motion for a review, and is to be understood in the sense in which the term 
was used prior to the code, id 

what costs are recoverable on a case reserved, motion for review, or rehear- 
ing. — Quart, id. 



VENUE, an order to change the place of trial does not carry with it a change of venue, 

nor change the place for making motions in the cause. Gould agt Chapm, 
185. 

motions are therefore properly made in a cause, in the district (or an adjoining 
county in which the venue is laid, although the cause may have been tried 
in another district, by an order of the court changing the place of trial, id. 

see Trial ; id. 

VERDICT, the verdict of a jury upon a question of fact, upon the trial of which there is a 

question as to the credibility of the witnesses by which it is sought to be 
proved, is a final determination of the case. A court will not interfere. 
(In Court of Appeals.) Bice agt Floyd, 27. 
the amount of a verdict rendered in an action of assault and battery, cannot 
be paid to the sheriff, on an execution against the party who recovered the 
verdict, under § 293 of the code. A verdict in tort must be consummated 
by judgment, before it can be treated as an indebtedness under that section. 
Davenport agt Ludlow, 337. 
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WILL, a lunatic or habitual drunkard cannot make a valid will, without permission of the 

court, where a commission has been issued and remains* unrevoked. The 
existence of the commission will be held conclusive against the will. In 
the matter of Patterson, a drunkard, 34. 

WITNESS, a person incompetent to testify from any cause, cannot be made a competent 
witness under the code by being made a party to the record. Pillow and 
wife agt. BushneU, 9. 

a person examined as a witness before a referee, in a proceeding supplemen- 
tary to an execution, in pursuance of § 295 and 300 of the code, is entitled ' 

. to fees as a witness, as allowed by statute, (Laws o/1840, p. 331, § 8.) His I 

Temedy to collect such fees, Ac. Davis agt Turner, 190. 

where a witness fails to attend in pursuance of his recognizance, be may be 
proceeded against by attachment, the same as if he had been subpoenaed. 
In the matter of B. Slosson, Diet Atty, 236. 

a witness is entitled to travel fees from his temporary residence, if subpoenaed 
^and attends court from such residence. Clarks agt. Staring, 243. 
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